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The Former Employee’s Demand Letter Has Arrived — Now What?
-

By Jonathan Fraser Light

our client just received a demand let-
Yter from an attorney for a former em-

ployee. All such letters have the same
pattern. They begin by acknowledging the
representation of the disgruntled former
employee. This is followed by a recitation of
the most egregious fact pattern imaginable,
virtually all of which the employer disputes.
Next is the treatise on all the legal theories
that will support the employee’s claim, if a
lawsuit is filed.

Then, a litany of jury verdicts with enor-
mous damage awards flows into what this
employee wants from your client. That
statement is usually “We will receive ‘X’ if
we go to trial, you [the employer] will spend
‘Y’ to defend yourself, but right now we are
offering an ‘early bird special’ of ‘X minus a
significant amount of money.”

That number is almost always far higher
than the employer would ever consider
spending at that time. The letter concludes
with a 10-day deadline before an administra-
tive claim or lawsuit is to be filed.

In most instances, the letter is not a
surprise, because the termination was
acrimonious in some respect. There may
even have been efforts by the employer to
resolve the problem by offering a severance
package at the time of termination. The
employer should assume that the severance
package will be admissible in evidence, and
so it needs to be carefully drafted to put the
employer in the best possible light.

Once the employer receives the demand
letter, it should immediately alert its employ-
ment law counsel. The next step is to alert
the insurance carrier if the employer has
employment practices liability insurance or,
perhaps applicable, directors and officers
liability insurance. General commercial
liahility policies typically will not cover
employee claims (and note that employment
practices liability insurance generally does
not cover wage and hour claims).

Often, the employer or legal counsel ask
the company’s insurance broker what insur-
ance exists to which carriers the demand
should be tendered (as many as possible).
This is important because the carrier will
not pay any legal fees for outside counsel
until the date the demand is received by
the carrier. Although the carrier will likely
insist on hiring its own counsel to handle
the matter, if the employer can show a
legitimate need for having outside counsel

Employers who are of the “not a penny for
tribute” mind-set may retreat from that
position once they receive a few legal bills.

involved early on to protect its interest, the
carrier will often apply that attorney’s time
to the retention (i.e., the deductible) on the
policy. In some cases, the carrier will acqui-
esce to using the employer’s chosen outside
counsel. When employer buys the policy,
it can also negotiate to have its preferred
counsel pre-approved.

Internally, the employer should imme-
diately isolate documents relating to the
unhappy employee, including e-mails, per-
sonnel files, and anything else that could
help defend against the claim. Many plain-
tiff lawyers will include in the demand letter
that all electronic and hard copy materials

should be retained by the employer. Failure
to do so, and proof of that failure later, could
result in sanctions against the employer for
destroying evidence.

Whenever an employer terminates an
employee and anticipates a problem, the
employer should isolate the employee’s
hard drive to preserve material that might
incriminate the employee. Often, however,
the employer simply reformats the hard
drive and issues the computer to another
employee. This could destroy evidence
that could show a pattern of conduct that
completely undermines the employee’s
credibility or claims.

Electronic data is one of the hottest areas
of evidence, and employers need to be savvy
about both maintaining computer records
and accessing those records (often using
outside forensic experts) to get the clearest
electronic trail regarding that employee.
This could include both e-mails and Internet
access, particularly if the employer is trying
to establish that the employee was either
not a good employee substantively or the
employee simply spent too much time surf-
ing the Internet. Even outside e-mail traffic
through instant messaging may be retriev-
able, despite an employee’s best efforts to
hide it.

The written response to the demand let-
ter should be detailed and comprehensive.
Our philosophy is to provide relatively full
disclosure at the outset. A strong letter,
supported by percipient documents such as
reviews or copies of e-mail, sometimes can
stop the lawsuit before it is filed.

Many plaintiffs’ lawyers are most in-
terested in those cases that will generate
income with the least possible resistance,
and if the employer can demonstrate early
on that this will be a case that is hard to
prove, susceptible to a motion for summary
judgment, or otherwise just looks bad, the
attorney may abandon the effort and force
the disgruntled employee to seek counsel
elsewhere or perhaps give up the claim. At
aminimum, it may generate a relatively rea-
sonable response by the employee’s counsel,
thus leading to early resolution.

mployers who are of the “not a penny
for tribute” mind-set may retreat from

that position once they receive a few
legal bills. In addition, the facts often develop
somewhat differently than were originally
represented by the employer’s supervisors.
Thus, every employer should consider early
resolution, either by way of direct negotiation
or early mediation. This can be accomplished
even before the lawsuit is filed in some cases,
and reasonable counsel on both sides (each
having client control) may be able to avoid the
expense of mediation.

Sometimes there is a strategic reason to
fight long and hard against an employee,
perhaps because of the potential domino
effect on other employees who are watching
to see what happens. But this is not often a
factor and employers need to be careful not
to spend money and incur corporate down-
time fighting claims that could be resolved
quickly. The money and time might be bet-
ter spent.

If the first salvo from the employee is a
filing with a government agency such as the
California Department of Fair Employment
& Housing or the federal Equal Employment
Opportunity Commission, the employer’s
response should be detailed and thorough.
These agencies are more likely to look favor-
ably upon the employer if the agency’s repre-
sentative feels that the employer is acting in
good faith and making full disclosure.

o not provide witness statements un-
Dder penalty of perjury, as they can be

used to impeach later. We have seen
situations in which the employee’s original
statement as part of a DFEH filing is different
from what comes out at the deposition after
the employee has been thoroughly prepped
and other facts have been reviewed. Also,
practitioners need to remember to subpoena
the DFEH or EEOC file after the administra-
tive claim has been closed and litigation has
commenced. There often are detailed investi-
gative notes that will help the employer. In one
matter it was clear from the DFEH file, but not
from the materials formally received from the
plaintiff during discovery, that there was a
statute-of-limitations defense available.

If the employer makes the initial effort to
pull together the relevant documents, coun-
sel should carefully review the personnel
file and any related materials to determine
whether any follow-up investigation needs to
be conducted. Any such investigation needs
to be handled carefully, as it can look like the
employer is back-filling to prop up an other-
wise unfavorable case. This effort should be
done in coordination with the employer’s
attorney so that the cloak of attorney-client
privilege or the work product doctrine can
attach. It may be that such materials will be
produced at a later date because they are fa-
vorable, but on the chance that they are not,
the privileges should be available.

Employers need to caution their exist-
ing employees not to discuss the claim or
otherwise slander the departed employee.
Employers should assume that every dis-
gruntled employee has contacts within the
company to find out what is being said.

If all the preliminary efforts to resolve the
matter fail, the employer who follows these
steps will at least be better prepared to de-
fend the action and stand a better chance of
avoiding liability and a large damage award.

Jonathan Fraser Light is a senior partner with
Nordman Cormany Hair & Compton in Oxnard.
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Gladstone & Associates
San Francisco, CA

Are you looking for a
rewarding opportunity?

LEGAL SECRETARY

Deputy District Attorney
County of Riverside
The Riverside County's District Attorney's Office
is currently seeking candidates to join our team
as a Deputy District Attorney. To meet the
challenges of the fastest growing county in Cali-
fornia, we are looking for dynamic individuals
who are interested in trial work and who show
initiative, creativity, and good judgment. We are
hiring both entry-level and experienced attor-
neys to work for one of the top prosecutors'
offices in the nation.
Requirements: Active membership in the Cali-
fornia State Bar or law student pending bar
results. To apply: Please submit a current resume
and cover letter to: mherrera@co.riverside.ca.us
or send your materials via U.S. mail to:
Riverside Co. District Attorney's Office, Attn:
Martha Herrera, 3403 Tenth St. 2nd fl.,
Riverside, CA 92501. Please go to
www.rc-hr.com for salary and benefit
information. (EOE/FEHA/ADA)

Land Use Attorney Wanted
Litigation or non-litigation attorney wanted for
small well-regarded law firm with large and
small projects in Bay Area. Seek an experienced
associate with CEQA compliance experience and
good San Francisco land use law experience.
Full time or flexible hours. Send resumes to:

Sigrid@gladstoneassociates.com

ERISA/Employee Benefits Attorney

Brucker & Morra, a Professional Corporation
Extraordinary opportunity!

Prominent ERISA-Employee Benefits Firm
seeks senior level ERISA/benefits attorney with
5+ yrs exp. Must have strong tax and ERISA
background and knowledge (LLM tax preferred).
Excellent writing and verbal communication
skills and client contact experience required.
Email resume to: morra@pensionlawyers.com.

SUPERIOR COURT

CAREER OPPORTUNITY

Legal Research Attorney II/Senior
Legal Research Attorney. The ideal candidate
must have a strong background in civil law and
criminal appeals. Placer Co. Superior Court is
a fast paced dynamic organization that offers
excellent pay and benefits. Review complete job
flyer and get application at: www.placerco.org
or p/u at 11532 B. Ave. Auburn CA 95603
from 8-3 weekdays.

Final filing date: Continuous recruitment may
close at any time.

IN-HOUSE COUNSEL
Regional Supermarket Chain; Located in
Redding Area. Send Resume to: North State
Grocery, Inc., 20803 Front Street Box 439,
Cottonwood, Ca. 96022, Attention: Brad

Attorneys Wanted
A-V rated defense firm in Woodland Hills is

seeking two associates with 3-5 years of
experience in defending construction defect and
general liablility cases. Salary dependent upon
experience. Please fax resume to (818)
657-0256.

Join one of the top
DA offices in the state!

The County of Sonoma is seeking
experienced Deputy District Attorneys to fill
positions as Deputy District Attorney III and
IV. DDA III requires a minimum of two years
of legal experience practicing criminal law,
and DDA 1V requires three years including
one year with a prosecuting agency. Felony
trial and violent crime experience is highly
desirable.

DDA 111/$93,607.33-$113,768.91/annually
DDA 1V/$105,399.56-$128,107.43/annually

We are accepting applications continuously
until a sufficient number of qualified
applications are received. Apply online at:

wWww.sonoma-county.org or call
Human Resources at (707) 565-2331. EEO

Gwilliam, Ivary, Chiosso, Cavalli & Brewer,
a well respected East Bay plaintiffs law firm,
seeks a f/t legal secretary with a minimum of
two years experience. Required: litigation exp.,

calendaring, scheduling, case management.
Excellent computer, organizational and
communication skills. Plaintiffs experience

preferred. Immediate opening. Comp salary and
benefits. Please e-mail letter and resume to

jgorelick@giccb.com or fax to 510-832-1918.

TRINITY COUNTY
DISTRICT ATTORNEY

Deputy District Attorney II - IV
$4,257.57 - $6,571.00 per month,
plus excellent benefits

A Cost of Living Increase Between 2 - 4%
Effective January 2007

Tired of the rat race & commuter lanes? Want
to work in a county where people come for
their vacations? Come to Trinity County.
Your chance to live in the mountains, fish, ski
& enjoy the beauty of nature. Must be willing
to live in your choice of small communities
with excellent schools & work in a small office
with reasonable caseload (you are guaranteed to
be one of the top three deputies in this office).
State Bar membership & at least 2 years
criminal practice required.  Applications
accepted until 4:00 p.m. November 1, 2006.
Trinity County application required. EOAA
employer . Trinity County Personnel: P.O.
Box 1613, Weaverville, CA 96093 or contact
(530) 623-1325 for more information.

LITIGATION ASSOCIATE
Coddington, Hicks & Danforth, a preeminent
civil trial firm, seeks an attorney with 2-6 years
litigation experience and an excellent academic
background to join our general civil practice
focusing on  aviation, insurance  bad
faith/coverage and complex civil cases.
Candidates must possess superior analytical,
oral and writing skills. We offer a congenial
atmosphere, competitive salary and excellent
benefits. Please send resume and writing sample
to Ward Loveland at:

rloveland@chdlawyers.com
Or fax to: (650) 592-5708

ASSOCIATE ATTORNEYS
Diepenbrock Harrison, located in downtown
Sacramento , has immediate openings for
motivated attorneys to join our:

*Employment Law Group - 5+ years litigation
experience.

*Environmental and Natural Resources Group -
2-9 years experience in CEQA and Land Use.
*Business and Transactional Group - 3-5 years
experience in real estate and business
transactions.

Candidates must have excellent oral and written
communication skills with strong academic
credentials. We offer a competitive salary and
benefit package. Please direct cover letter and
resume to Gina Schenck at:

Diepenbrock Harrison

400 Capitol Mall, Suite 1800
Sacramento, CA 95814
Or e-mail: gschenck@diepenbrock.com

County of Contra Costa
You are invited to review and respond to a
Request for Proposal (RFP):
Representation in Juvenile Dependency Court

Proceedings, Superior Court of California,
County of Contra Costa.
Proposals must be received by 4p.m. PST on
January 9, 2007
Bidders Conference is scheduled for
November 28, 2006

Please visit our website for more information and
to download the RFP packet at:
WWW.cc-courts.org/




