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Distinct Factors Determine How Wage and Hour Law Views a Salesperson
By Jonathan Fraser Light

Compensation for commis-
sioned salespersons is one 
of the most misunderstood 

areas of wage and hour law in Cali-
fornia. There are important distinc-
tions between state and federal law 
and among the California wage or-
ders, key criteria for avoiding mini-
mum wage or overtime payments, 
and restrictions on commission 
payment obligations at termination 
of employment. 

In short, depending on several 
critical factors in the exempt/non-
exempt employee analysis, com-
missioned or outside salespersons 
need not be paid overtime or mini-
mum wage, and inside salespersons 
need not be paid overtime, but are 
subject to other wage and hour 
requirements typically limited to 
non-exempt personnel.

What is a salesperson?
The employee must be actively 

engaged in the sale of a product or 
service to be classifi ed as a sales-
person. For example, car mechan-
ics or equipment installers who do 
not actively participate in a sale, but 
receive a commission generated by 
a service writer or other salesper-
son, cannot be classifi ed as inside 
salespersons. Similarly, route driv-
ers who deliver products and only 
marginally conduct sales cannot 
be classifi ed as exempt outside 
salespersons.

What is an outside salesperson?
An outside salesperson is an 

employee who spends more than 50 
percent of the time away from the 
home or corporate offi ce selling a 
product or service. If the employee 
qualifi es under this threshold test, 
then the employer is not obligated 
to pay minimum wage or overtime 
compensation to the employee. The 
form of compensation can be set 
up in any manner desired by the 
employer, but the 50 percent rule 
is a strict, hard-line test that must 
be met. For example, technical sup-
port persons in the fi eld who mar-
ginally participate in sales cannot 
be classifi ed as exempt under the 
outside salesperson test.

What is an inside salesperson?
Not all California wage orders 

treat this designation in the same 
manner: only Wage Order 4 (an 
occupational catch-all order, not 
an industry order) and Wage Order 
7 (mercantile) contain the inside 
salesperson exemption. Wage 
Order 7 covers retail or wholesale 
operations. Thus, an inside sales-
person working for a manufacturer 
(covered by Wage Order 1) cannot 
qualify for the exemption, even 
if the employee spends all of his 
time conducting inside sales at the 
company.

Importantly, the corresponding 
federal rule only allows the inside 
salesperson exemption for retail 
sales operations. In this instance, 
the federal law is actually more re-
strictive than California law in favor 
of the employee, and thus must be 
followed.

The two key criteria for the inside 
salesperson exemption under Wage 
Orders 4 and 7 are: 1) the employee 
must earn at least one and one-half 
times the minimum wage during 
the month; and 2) at least 50 per-
cent of the employee’s income for 
that month must be earned from 
commissions. This latter criterion 
is generally the deal-killer. For ex-
ample, inside salespersons might 
have a base of $3,000 a month, but 
earn commissions of less than that 
amount each month; thus, they 
cannot qualify for the exemption. 
Because of the possibility that an 
inside salesperson might not meet 
the commission threshold in a 
given month, employers are encour-
aged to have such employees keep 
track of their time.

It is critical to note that even if 
an employee qualifi es for the inside 
salesperson exemption and thus 
does not receive overtime compen-
sation, the employee is still subject 
to the meal and rest break rules. For 
this reason, employers are required 
to maintain records of meal periods 
taken by exempt inside salesper-
sons. These records will protect the 
employer from liability in the event 
of a meal break audit.

When does the employer pay 
commissions?

Commissions generally are 
not calculated until the close of a 
month, quarter or other time frame; 

therefore, it is acceptable for the 
employer to pay commissions in the 
month following the month or quar-
ter in which they are earned. The 
Department of Labor Standards 
Enforcement has opined informally 
that the commission payment will 
apply to the month in which the 
money is paid (not earned) for the 
purpose of determining whether 
the 50 percent commission thresh-
old has been met for the inside 
salesperson exemption that month. 
If the threshold is not met, the em-
ployer would be required to go back 
and recalculate the employee’s 
compensation for the month to de-
termine the overtime compensation 
due to the employee. Employers 
should also remember that commis-
sion payments must be added to the 
base rate of pay before calculating 
overtime, if overtime is otherwise 
due. (The same rule applies to non-
discretionary bonus payments.)

Can an employer charge back 
against commissions for bad debt?

Employers sometimes pay com-
missions before receiving payment 

from the customer. Employers may 
reduce future commission pay-
ments based on non-payment by the 
customer. Employers should have 
an agreement in writing signed by 
the employee at the outset of the 
relationship allowing such charge-
backs.

When an employee leaves, 
how should an employer 
treat outstanding com-

missions?
The issue is whether an employee 

has earned the commissions at the 
time the employee is separated 
from employment, regardless of 
whether the employee has resigned 
or has been involuntarily termi-
nated. Where the commissions 
can be deemed to be earned prior 
to separation from employment, 
commissions must be paid to the 
departing employee.

Employers sometimes implement 
a policy that the employee shall not 
receive any commissions after the 
date of termination. This policy 
may not be enforceable under the 

theory that it is procedurally or 
substantively unconscionable. The 
law assumes that employees have 
an unequal bargaining position. 
Therefore, the typical blanket take 
it or leave it agreement regarding 
commissions will probably not be 
enforced if it calls for the employee 
to forfeit commissions that may 
otherwise be due subsequent to 
termination.

Commissions may be earned 
at booking, shipping, invoicing or 
receipt of payment. Regardless of 
how the employer characterizes the 
term earned, the Department of La-
bor Standards Enforcement and the 
courts will likely take the approach 
most favorable to the employee in 
the absence of a fairly bargained-
for arrangement. Given that most 
commission plans are set up by the 
employer without any meaningful 
bargaining on the employee’s part, 
employers typically will be required 
to pay out what are sometimes 
referred to as tail commissions 
even after the employee has been 
terminated.

There is no set time frame for the 
payment of tail commissions, but 
the Department of Labor Standards 
Enforcement will usually apply a 
“reasonableness” test. We often 
recommend a 30-90 day payout 
for commissions on payments that 
arrive from customers following 
the employee’s separation date. 
Even those time frames might not 
be acceptable in circumstances in 
which payment is routinely delayed 
because of the company’s business 
model or the nature of the product. 
A safe rule of thumb is that commis-
sions that are in the pipeline and 
capable of being calculated, but not 
received, are likely to be due to the 
employee.

If the employer can demonstrate 
that other employees had to service 
the customer or otherwise partici-
pate in facilitating the transaction 
in some fashion after the originat-
ing employee’s departure, the em-
ployer may be entitled to reduce the 
departed employee’s commission 
share by some reasonable amount 
to refl ect the work done by the 
remaining employees. Unless sub-
stantial work had to be performed 

after the employee left, however, it 
is safest for employers to simply pay 
the employee all commissions that 
are in the pipeline. If the commis-
sion is not paid in full, and it is later 
determined that it was due to the 
departing employee, the employer 
could be susceptible to a waiting 
time penalty equal to 30 days’ pay in 
addition to the unpaid commission. 
Where there is a good-faith dispute 
over whether the commissions are 
owed in the fi rst instance, there is a 
greater likelihood that the Depart-
ment of Labor Standards Enforce-
ment would fi nd that there was no 
“willful withholding” of pay, negat-
ing any award of penalties.

Can employers simply call their 
outside salespeople independent 
contractors?

Generally, the answer is no. Em-
ployers often attempt to character-
ize their outside salespersons as 
independent contractors, usually 
at the request of the worker for tax 
reasons or other potential fi nancial 
benefi ts. If the worker is not repre-
senting multiple product lines from 
different companies, and otherwise 
is acting in what is essentially an 
employee role (i.e., not satisfying 
enough of the IRS or state tests 
for independent contractor status), 
the employer would be well-served 
to simply categorize the worker 
as an outside salesperson to avoid 
any penalties associated with 
miscategorizing the worker as an 
independent contractor.

The misclassifi cation of an em-
ployee as an independent contractor 
can lead to liability for unpaid taxes, 
worker’s compensation benefi ts, 
overtime, meal and rest period vio-
lations, and other issues. Employers 
who wish to designate employees as 
independent contractors would be 
well-advised to seek legal advice 
regarding the classifi cation and to 
prepare appropriate documentation 
of the working relationship.

Jonathan Fraser Light is a senior 
partner with Nordman Cormany 
Hair & Compton in Ventura County. 
He represents private and public 
employers in labor and employ-
ment matters and litigation.  E-mail 
jlight@nchc.com.

Attorney

ATTORNEY AT LAW
Wolpoff & Abramson, LLP, one of the nation's premier

creditors' rights law firms, is seeking an attorney with 3+

years  of litigation experience for our Agoura Hills, CA of-

fice. The ideal candidate will have excellent verbal and

written communication skills, courtroom experience, and be

detail oriented.  We offer a competitive compensation and

benefits package. Email to:  careers@wolpofflaw.com

ATTORNEY
Downtown law firm seeks energetic, motivated attorney

with 2-5 years litigation experience.

Please fax resume to: V. Luckey

(213) 624-4786

ATTORNEY  - PALOS VERDES
Collection agency needs experienced collection attorney

immediately. Consistent volume of  collection litigation  &

judgments. Full/part-time. Excellent  Opportunity.

Fax resume to: (310) 377-0688

Associates – Litigation
Collins, Collins, Muir & Stewart LLP is an AV-rated,

multi-office, South Pasadena based firm that is growing and

has needs for the following attorneys: 3-5 year’s litigation 

experience. Civil litigation exp.  and trial exp. are a plus.

The ideal candidates will have strong research and writing

skills. Please e-mail your resume and cover letter to:

jmoohr@ccmslaw.com

All submissions will be held in confidence.

Associates - Litigation
Growing Mission Viejo civ defense lit firm 

seeks strong associates w/1-5 yrs exp for 

diverse caseload, incl. construction, insurance 

defense, prod/prem liability, PI & business.

Email resume: missionviejolaw@aol.com

Associate Attorneys
Hollins • Schechter, AV-rated insurance defense firm, seeks

assoc. in employment law, liability and/or bad faith lit. for

its  OC office. Email resumes with salary history, refer-

ences and a writing sample to: mkirkey@hollins-law.com

or fax to: 714.558.9091

ASSOCIATE ATTORNEY
Inland Empire firm seeks dynamic and innovative attorney

with 1-3 years experience in construction defect, general li-

ability and/or product  liability. 

Fax resume to: 909-398-1883

ASSOCIATE ATTORNEY
AV-rated defense firm seeks attorney for San Diego office

with 2+ yrs. Civil litigation exp.  Credentials from ABA-ac-

credited law school and interest in immediate case responsi-

bility essential. Send resume to: BOOTH, MITCHELL &

STRANGE LLP, Attn: Managing Partner, 501 West

Broadway, Suite 1450, San Diego, CA 92101.

FAMILY LAW/LITIGATION
Boutique family law firm in Sherman Oaks seek highly

qualified attys. with 2-10 years exp. Salary and benefits

DOE. Fax resume to: Attn Administrator at: 818-986-3260.

FAMILY LAW ATTORNEY
Large family law firm looking for a take charge experi-

enced attorney 3-5 years. Located in the Orange County

area. Please send resume to: Linda, 714-573-2986.

FAMILY & CRIMINAL
San Gabriel area firm seeks assoc. with courtroom exp.,

strong research and writing skills, interpersonal skills, in-

cuding the ability to deal with demanding clients. Send re-

sume to: Hiringpartner.lawfirm@gmail.com

DUI DEFENSE ATTORNEY
Must have DUI experience. Excellent starting compensa-
tion plus bonuses and benefits. West Hollywood & New-
port Beach offices.

Law  Offices of Myles  L. Berman

Please fax resume (310) 273-8085

Civil Litigation: Congenial AV rated Irvine law firm

seeks attorney with 1 - 3 years experience for general litiga-

tion position.  Must speak fluent Chinese Mandarin.  

Experience in Intellectual Property law a plus. Fax to :

(949) 788-8900. attn: Carol. 

Email to: cag@oswald-yap.com

ATTORNEY-ORANGE COUNTY
Small plaintiff litigation firm seeks assoc. with 3-5 yrs. liti-

gation exp. Graduation from an accredited school is manda-

tory. The applicant must have very strong research and

writing skills. Experience with complex liigation 

and/or class actions a plus. Please send resume and salary

requirements to: Box 21265, Los Angeles Daily Journal

915 E. First St.,  Los Angeles, CA 90012

ATTORNEY
AV-rated OC  firm with general civil practice seeks attor-

ney with 0-5 yrs exp to assist in transactional and  litigation

matters. Email resume with salary requirements to:

p.quinlivan@qwllp.com

ASSOCIATE ATTORNEY
Masuda Funai, an est., AV-rated, Midwest law firm, rep

multi-nat'l corps in US, is expanding in the LA market &

we are seeking qualified candidates to join our growing

L.A. area office. Candidates must be licensed in CA with

no less than 3-5 yrs of business lit. exp. Employment, cor-

porate, distribution or IP law exp a plus. Candidates must

be self-starters & work well independently. Send resume &

cover letter to ploisi@masudafunai.com . No calls please

ATTORNEY
1-5 years experience in  construction, professional liability

and/or coverage litigation. Irvine branch of  NYC firm of-

fers great  professional opportunity.

Fax  resume  to: 212/972-1031

Westside Real Estate Development Company seeks third to

fifth year estate/corporate transactional lawyer that will

report to and assist General Counsel.  Candidate must have 

outstanding academic credentials, have graduated from a

major law school and be licensed in California.  Salary and

benefits commensurate with experience.  Interested 

candidates should email resume to: 

careers@castlecooke.com

or contact Liana Ivanchuk at: (310) 209-3019. EOE

Riverside County
Well-established AV-rated defense firm has position avail-

able for litigation associate in its Riverside office.  Candi-

dates should have a minimum of four years experience in

litigating all aspects of personal injury claims, including 

arbitration and trial.  Competitive salary and benefits.

Please fax resume and writing sample to Graves & King

LLP, (951) 680-0700

PLAINTIFF P.I.
SFV based statewide firm, seeks 3-6 yrs exp atty for sup-

port in heavy litigation firm. Need xlnt writing, law & mo-

tion, depo and court exp., computer skills. Must be able to

travel to satellite offices. Spanish a plus, but not reqd.

E-mail resume to lsalas93552@yahoo.com

Mortgage Finance Attorney
The Los Angeles office of AmLaw100 firm seeks transac-
tional lawyer with three to six years experience in mortgage
and consumer finance matters, including securitization, 
whole loan sales, warehouse lending, repurchase agree-
ments and servicing transfers. The candidate should also
have general legal and operational knowledge of mortgage
loan origination, servicing & financing procedures. 
The position may be structured as a contract or a full-time
associate position depending upon the background and pref-
erence of the candidate.  Please submit résumé to:

losmb06@yahoo.com

MED-MAL ASSOC
10-attorney Costa Mesa law firm seeks 3-8 year litigation
(med mal) associate. Xlnt academic credentials and
strong writing skills required.

Resume to: jproudfoot@phmwa.com

LITIGATION ATTORNEY
Growing South O.C. firm seeks 3-5+ Yr. Assoc. w/strong
law & motion research & writing skills and ability to handle
case load.  Federal & State. See monster.com keyword 
ad# 47111938.  Fax: 949-606-0362.

LITIGATION ASSOCIATE
Civil litigation firm in Irvine seeking associate with 3-5 yrs.
business litigation exp. Excellent writing and analytical
skills. Competitive salary and benefits. E-mail resume and
writing sample to: BCFZ.careers@hotmail.com.

Litigation  Associate
Growing AV rated law fim with offices in LA and OC, is
searching for an associate attorney for our Downey office
with 1 to 3 years of  litigation exp & graduated law school
in top third of their class.  Send resume & salary 
history to psmith@tldlaw.com

Paralegal

Support Staff/Other

ACCOUNTING ASSISTANT
Encino law firm needs a f/t  person for AR’s, AP’s, billing,
& collections. Must be computer literate and proficient in
Word, Excel & Outlook. Email  resume with salary 
requirements to: lawfirmposition@aol.com

Work Comp  Secretaries
Top notch secretary needed for partner. Excellent Career opportuni-

ty in Tustin/Santa Ana  area.   Detail oriented, 80+ wpm, xlnt gram-

mar skills   & reliable. 401K, xlnt salary & benefits. Fax resume to:

714-384-3736 or Email mwolansky@bagbylaw.net

PERSONAL ASST. TO CEO
Personal Assistant to Chief Executive Officer. 

Experienced or apprenticeship. Resume to 

geneellis@cox.net. (Law Office)

LEGAL SECRETARY
Santa Monica Workers Comp. Defense firm. At least 2 yrs

experience. Send resume and salary requirements to:

Rachael, fax 818-206-9223 or email: echua@fsklaw.com

Top notch West LA Plaintiff PI firm is currently looking for an ex-

perienced Litigation Assistant. Responsibilities include drafting

pleadings and correspondence, in additional to communicating with

clients, courts and attorneys.  Ideal candidate will be a friendly, en-

ergetic self-starter who is bilingual in Spanish, and is looking for an

opportunity to grow in a fun, yet professional environment.  Excel-

lent pay& benefits.  Fax resume to Office Manager, 310-861-0554.

PARALEGAL
Orange County  law  firm needs  exp. family law paralegal.

Please  fax resume

(714) 573-2986

LITIGATION PARALEGAL
Sherman Oaks defense firm seeks experienced business litigation

paralegal with a minimum of 3 years experience. Must be able to

work independently on discovery, document review, case manage-

ment, file organization, investigations and trial support. Proficient in 

Power Point and audio-visual trial evidence presentation. Attention

to details and Paralegal Certificate required. Fax or email resume &

salary requirements: (818) 501-0328; ncmail@nemecek-cole.com

PUBLIC LAW
AV-rated Newport Beach public law firm desires resumes from  at-

torneys (1-5 years experience) interested in general  school facility

matters, including school fees,  community facilities  districts and

other financing  transactions. Our firm represents California Public

School Districts, Water Districts and other Public Agencies. In 

addition, we  provide general  counsel and bond counsel  services

for tax exempt financings. Send resumes with references  and writ-

ing sample to: Bowie, Arneson, Wiles & Giannone

Attn:  Managing Partner

4920 Campus Drive

Newport Beach, CA 92660

D A I L Y J O U R N A L C L A S S I F I E D S

CAREER SPOTLIGHT
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