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Attorney

ASSOCIATE WANTED
AV Rated Santa Cruz Law Firm seeks 
Experienced Associate for varied practice 
including General Business; Entity 
Formations & Maintenance; Business & Real 
EstateTransactions; Commercial Leasing; 
Business & Personal Tax Planning; Probate; 
Estate & Trust Planning & Administration.
E-mail cover letter & resume w/ employment 
history to: dgbaskin@baskingrant.com

ASSOCIATE POSITION
RDRW LLP, seeks 2 associates to support 
its growing e-discovery and information law 
practice. Positions avail. in SF, Mpls and/or 
KC. Exp. in complex discovery mgmt, 
litigation response, e-discovery, or records 
mgmt issues preferred. 2 yrs litigation exp, 
strong academic cred., and strong legal 
writing skills a must. E-mail resume, 
transcripts, writing sample, and prof. 
references to: recruiting@rdrw.com.

www.rdrw.com

ASSOCIATE ATTORNEY
Mountain View A-V rated business litigation 
and insurance coverage firm has an immediate 
opening for an associate attorney, with a 
minimum of two years prior litigation 
experience. Must have excellent legal research 
and writing skills. Candidate will be expected 
to undertake analysis and litigation of 
sophisticated technology-related matters as 
well as general business litigation. Medical, 
dental and 401(k) benefits provided. Please 
send bundled resume, references and writing 
samples to:

P.O. Box 1059 - Mountain View, CA 94042
May also send by e-mail to:

spierce@newtonremmel.com

WORKERS’ COMP DEFENSE
Stockwell, Harris, a statewide defense firm, 

seeks attorney with minimum 2 years related 

experience.  Very competitive salary, DOE; 

Good benefits; Downtown SF.  Email resume: 

jf@shww.com

PUBLIC DEFENDER

County of Humboldt
Salary:  $9227 monthly

and PERS 2.7@ 55
For more information or to  request an 
application go to: www.co.humboldt.ca.us

Or call: (707) 476- 2349
Filing deadline: June 12, 2006

IN-HOUSE LEGAL 

COUNSEL
CAUSE Statewide Law Enforcement 
Association is seeking an attorney for a 
position in its Headquarters office in 
Sacramento. Under immediate direction of the 
Chief Legal Counsel, legal counsel provides 
representation at investigative interviews, 
administrative disciplinary proceedings, labor 
arbitration and some superior/appellate court 
work. Qualified candidates must have 
graduated from an accredited law school and 
be a member of the California State Bar. 
Salary commensurate with experience. 
Benefits include medical, dental, vision, 
vacation and 5.5% employer contribution to 
retirement plan.
Mail, fax or e-mail resume and cover letter to: 

Kasey Christopher Clark
Chief Legal Counsel, CAUSE

Statewide Law Enforcement Association
2029 H Street, Sacramento, CA 95814

Fax # (916) 447-2530
kclark@cause7.com

TRADITIONAL LABOR 

LAWYER
Jordan Law Group seeks Management 

Labor Lawyer with 5-10 years NLRB, 

arbitration and employment experience. 

Dynamic 33-year practice with local, regional 

and national clients. Maximize your 

origiations and join an expanding practice. 

Candidate should be computer-literate self 

starter with good business sense, integrity and 

communication skills. Responses should 

include relevant experience and statement of 

career goals. Forward resume materials to:

Karen Kempler - Office Manager

1010 B Street #320

San Rafael, CA 94901

Email: marinlawyer@aol.com

Or fax to: (415) 459-9871

No phone calls, please.

Paralegal

Support Staff

SUPPORT STAFF
Seeking individual highly experienced in post 
judgement remedies and detailed civil 
litigation process.  Applicant must be very 
motivated with top flight skills. Five (5) years 
minimum experience. Fax resume, with two 
(2) or more references, to: (415) 394-5844

LEGAL SECRETARY / 
ADMINISTRATIVE ASSISTANT

Immediate opening for experienced legal 
secretary with exceptional interpersonal skills 
to double as administrative assistant in 
exciting work environment with the San Jose 
Police Officers’ Association. You will assist 
the General Counsel in litigation, grievances, 
collective bargaining with City of San Jose 
while also helping SJPOA office staff in 
day-to-day running of union office. Excellent 
opportunity for experienced legal secretary 
who seeks break from stresses of law firm 
practice but still demands a challenging, 
rewarding career. Excellent salary/ benefit 
package. Apply in person with Joanne at the

San Jose Police Officers’ Association,
1151 North Fourth Street, San Jose.

PARALEGAL WANTED
Law offices of Sterling L. Ross, Jr., P.C. has 
FT opening for paralegal exp’d in prep. of 
706s, acctgs. and trust/probate admin. Must 
possess exc organizational, verbal & writing 
skills. Helpful if knowledgeable in WP 11, 
West EPS (706/709 program). Exc. sal/bene 
pkg. Fax ltr & res to: (415) 383-2074

WINE COUNTRY 

CONSTRUCTION/REAL ESTATE 

LITIGATION ATTORNEY
Successful Napa AV rated law firm seeks to 
immediately hire an associate for construction 
and real estate litigation; and transactional 
work. Experience in litigation preferred but 
will consider all applicants. Competitive 
salary and benefits. Send confidential resume, 
sample of work and salary requirements to:

Hiring Partner
Murphy, Logan, Bardwell & Loomis

P.O. Box 5540 - Napa, CA 94581-0540
By facsimile to: (707) 257-6479

Or via email: Murphy@mlbllaw.com

D A I L Y J O U R N A L C L A S S I F I E D S

CAREER SPOTLIGHT

Arbitration Pacts Are Cost-Effective Despite Questions Unresolved by Courts
By Jonathan Fraser Light

To arbitrate, or not to arbitrate 
— that is the question with 

employee claims.
Employers are probably tired of 

hearing about the issue, and advis-
ers are in a quandary about what 
to advise their clients. Having imple-
mented arbitration agreements, 
or learning later that agreements 
thought to be effective are now un-
enforceable as a result of new case 
law, some practitioners are question-
ing the usefulness of arbitration in 
the employment context. There are 
still good reasons to implement arbi-
tration agreements, however.

If employers do opt to implement 
arbitration agreements, how should 
it be done, and what are some of the 
pitfalls? Here are a few thoughts on 
what to consider when implement-
ing an arbitration program. How-
ever, this is not a comprehensive 
discussion of the many details of 
the actual language of the agree-
ment, and there are signifi cant 
requirements, in part detailed in 
Armendariz v. Foundation Health 
Psychcare Services Inc., 24 Cal.4th 83 
(2000), and its progeny.

Can employers force arbitration 
on employees?

No, but there are strategies for 
introducing the concept in the work-
place that will increase the likelihood 
that employees will agree. For exam-
ple, in a case now pending before the 
California Supreme Court, Gentry v. 
Superior Court, 37 Cal.Rptr.3d 790 
(Cal.App.2006) (review granted 
April 26), employees could opt out 
of arbitration in writing within 30 
days of receiving the agreement. An 
employee’s silence was deemed ac-
ceptance by the lower court. We will 
see if the Supreme Court agrees.

Management should avoid any ef-
fort to coerce signatures or retaliate 
against employees for failing to sign. 
Such “procedurally unconscionable” 
conduct will almost certainly void 
the agreement.

Can new hires be treated differ-
ently from existing employees?

Yes. It appears that employers 
may still require new hires to agree 
to arbitration as a condition of start-
ing employment. Failure to sign 
would void the offer of employment, 

and that should be indicated clearly 
in the appropriate documentation 
(e.g., the offer letter).

Employers should reference the 
company’s mandatory arbitration 
policy in applications for employ-
ment, so that there are no surprises 
when the applicant is presented with 
the agreement once there has been 
an offer and acceptance of employ-
ment.

If the employee fi rst learns of the 
arbitration requirement when he 
receives the hiring packet after ac-
ceptance of the offer, the employer 
could have a problem based in part 
upon the concept of detrimental reli-
ance. In that situation, the employee 
would be unaware of the mandatory 
signing requirement, and may have 
already quit another job or moved 
geographically in reliance on the 
employer’s silence regarding arbitra-
tion. The employee might be entitled 
to damages if he refuses to sign the 
agreement and his employment of-
fer is revoked, or the employer may 
be forced to allow the employee to 
continue his employment without an 
arbitration agreement in place.

How should the employer intro-
duce the concept to existing 

employees?
There are three documents 

needed to effectively present an 
arbitration agreement. The fi rst is 
a reference to the company’s arbitra-
tion policy in the employee hand-
book, briefl y extolling the virtues 
of arbitration, noting the company’s 
support of the process, and indicat-
ing that employees will be asked to 
sign such an agreement.

The second document is the arbi-
tration agreement itself, separately 
issued to employees and not in-
cluded as part of the handbook. The 
handbook is not a binding agree-
ment (the employer can change it 
without agreement by employees), 
whereas the arbitration agreement 
should be a binding contract. Put-
ting a binding arbitration agreement 
into the non-binding handbook may 
make the agreement unenforceable.

The third document is an intro-
ductory memorandum to employees 
that accompanies the actual agree-
ment. That document discusses 
the benefi ts of arbitration and asks 

the employee to return the signed 
agreement to the human resources 
manager or other appropriate recipi-
ent by a certain date. It also referenc-
es what the employee will receive in 
return (see below). If the employer 
chooses to adopt the 30-day opt-out 
language from Gentry, that would be 
a reasonable alternative, subject to 
the Supreme Court’s decision on the 
issue. A signature would be better, 
so that the employee cannot claim 
he never received it.

Do employers have to give em-
ployees something in return for 
signing away their right to a jury 
trial?

The case law is unclear, and the 
most recent cases on arbitration 
don’t directly discuss the issue. 
There did not appear to be any 
consideration offered to employees 
in the Gentry case. We have advised 
clients to provide existing employ-
ees with reasonable consideration, 
such as a day of pay or a day of va-
cation accrual, in return for signing 
the agreement. This does not apply 
to new hires who can be required 
to sign an arbitration agreement 
without consideration. The new 
job, subject of course to at-will em-
ployment, appears to be suffi cient 
consideration in return for waiving 
rights.

What if the employer already has 
an agreement in place, but the 

new court decisions demonstrate 
that it is now insuffi cient or unen-
forceable?

It’s not clear what you can or 
cannot do to resolve this issue. 
Assuming a newly modifi ed sub-
stitute agreement is entirely in the 
employee’s favor (which is likely to 
be the case), and perhaps no new 
consideration is required to enforce 
the new agreement. An employer 
may be able to force employees to 
accept the new agreement simply by 
issuing it to employees and indicat-
ing that it replaces the old agree-
ment, and noting that the changes 

all favor the employee. To be safe, 
employers might consider giving the 
same consideration as that given in 
the past. In doing so, however, em-
ployees may choose not to sign the 
new agreement and the employer 
might not have any recourse.

What are the current signifi cant 
benefi ts to arbitration?

One of the most signifi cant ben-
efi ts is the potential for avoiding 
class action wage and hour lawsuits. 
The language in the agreement at is-
sue in Gentry specifi cally prohibited 
an arbitrator from considering class 
action claims. Again, we will see 

if the Supreme Court agrees. The 
most signifi cant benefi t has always 
been, and remains, the inability of an 
employee to have claims heard by a 
jury. Employers eliminate the risk of 
a sympathy verdict for the employee 
even where no liability against the 
employer should result, or a wildly 
infl ated damage award when liability 
exists.

What claims should be excluded 
in the arbitration agreement?

We generally counsel that employ-
ees should be free to pursue indi-
vidual wage and hour claims at the 
Division of Labor Standards Enforce-
ment. It is relatively inexpensive and 
faster than a civil action, although 
historically the labor commission 
more often favors the claimant over 
the employee. There is always an op-
tion to appeal an adverse labor com-
mission award to the superior court, 
however, which would then be forced 
into arbitration per the language 
of the agreement. Note also that 
the labor commission has opined, 
at least informally, that it will not 
honor arbitration agreements that 
prevent employees from pursuing 
claims with the commission. There 
is also the issue of whether a class 
action could be pursued at the labor 
commission, if a labor commission 
claim is allowed by the agreement. 
There is probably no way to entirely 
eliminate that risk, however.

Additional claims that should be 
excluded from mandatory arbitra-
tion are administrative claims with 
the California Department of Fair 
Employment and Housing or the 
federal Equal Employment Oppor-
tunity Commission. If employees 
obtain a right-to-sue letter from 
these agencies and choose to pursue 
a civil action, however, they would 
not be allowed to pursue the action 
in court, but would be forced to ar-
bitrate, based on the language in the 
agreement. Workers’ compensation, 
unemployment insurance, retire-
ment plans and medical insurance 
claims also should be excluded from 
the arbitration agreement. In some 
situations, such as with retirement 
and medical plans, federal Employee 
Retirement Income Security Act 
rules may preclude forcing an em-
ployee to arbitrate such claims. This 
isn’t critical, however, as employers 
should be most interested in arbitra-
tion to avoid large jury verdicts for 
wrongful termination, harassment, 
discrimination or retaliation claims.

Should the agreement be trans-
lated into the fi rst language of 

the employee?
It would certainly increase the 

likelihood of enforceability if the 
written agreement were translated 
into the employee’s fi rst language. 
In addition, for unsophisticated 
or relatively illiterate employees, 
employers may want to certify in 
a memo to the employee’s fi le that 
the agreement was read and/or ex-
plained to the employee before sign-
ing, and done so in the employee’s 
primary language.

Can the employer force the em-
ployee to pay for some or all of the 
arbitration?

The employee can only be required 
to pay an amount equal to whatever 
fi ling fees might have been required 
if the employee had been able to fi le 
in court or otherwise pursue a claim 
outside of arbitration. This is usu-
ally a relatively negligible amount, 
and employers are encouraged to 
voluntarily pay for the entire cost of 
the arbitrator and any related fi ling 
or processing fees with the arbitration 
organization. The employee remains 
responsible for his own attorney fees 
and related costs, however. The statu-

tory rules, such as those found in the 
discrimination and harassment stat-
utes in California Government Code 
Section 12940 et seq., would govern 
recovery of attorney fees, if any. As a 
general rule, the employer cannot cre-
ate payment requirements, forfeiture 
requirements, or shortened statutes 
of limitation that are inconsistent with 
the statutes that would otherwise gov-
ern the employee’s claims in court.

What will arbitration cost?
Employers sometimes 

are surprised when they have to 
write a check for $5,000 to $25,000 
(or more) prior to arbitration to 
cover some or all of the arbitration 
expenses. Arbitration is not inex-
pensive, but as every trial lawyer 
knows, preparation for arbitration 
is less time-consuming, presenta-
tion of evidence at arbitration moves 
much more quickly, and the overall 
process takes far less time than a 
trial. Once employers understand 
that their attorneys’ fees will be con-
siderably reduced, combined with a 
signifi cant reduction in the risk of a 
runaway jury award, employers will 
likely opt for arbitration of most em-
ployment-related claims.

There are signifi cant questions 
that remain to be answered and 
several pitfalls in the process of im-
plementing arbitration agreements. 
Additional court opinions should 
provide further clarifi cation on how 
an employer may implement an en-
forceable arbitration agreement and 
the language it should contain. Gen-
try may be a signifi cant step in that 
process, but will not resolve all pend-
ing questions. On balance, however, 
arbitration of many employment-
related claims appears preferable 
to risking a trial in front of a jury. A 
jury of true peers is rarely possible 
for an employer, as the average juror 
almost always readily identifi es with 
the employee plaintiff — certainly at 
the outset of a case, if not through-
out the trial — and therein lies the 
primary risk to the employer.

Jonathan Fraser Light is a senior 
partner with Nordman Cormany 
Hair & Compton in Ventura County. 
He represents private and public 
employers in labor and employment 
matters and litigation. 

Putting a binding arbitration agreement into 
the non-binding handbook may make the 
agreement unenforceable.


