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Employers With ‘Learned Professionals’ Get Break From Labor Panel

By Jonathan Fraser Light

n electrical engineer with

11 years of experience and

a bachelor’s degree in engi-
neering works 60 hours per week,
usually independently on sophis-
ticated engineering projects for a
manufacturer.

An environmental engineer with
eight years of experience and a
bachelor’s degree in environmental
science works in the lab 50 hours
per week.

A program manager with 10 years
of experience and a bachelor’s degree
in business oversees development
projects for a defense contractor 60
hours a week but does not supervise
anyone directly.

Until late December 2006, each of
these California workers may well
have been classified as a nonexempt
employee entitled to overtime and re-
quired to take rest and meal breaks.
This would have surprised many
California employers, who may have
assumed that these employees were
classified as exempt from overtime
and break rules under California
law. Indeed, under federal law, each
likely would have been classified as
exempt.

Not so in California, until an impor-
tant, but quiet, change to California
enforcement policy that expands the
“learned professional” exemption.
In short, no longer will California
require learned professionals to have
a master’s degree as one of the com-
ponents of the exemption.

Several other requirements ap-
ply, however, and employers need
to be careful not to classify certain
employees as exempt learned profes-
sionals simply because they have a
bachelor’s degree.

In fact, only the employees in the
first two examples above now qualify
for the exemption under the appli-
cable criteria.

First, a brief overview of the ex-
emptions, which are set forth gener-
ally in each of the California Wage
Orders, one or more of which must
be posted by the employer at its work
site, depending on the nature of the
employer’s business. The Industry
and Occupation Wage Orders are
found at 8 California Code of Regula-
tion Section 11000 et. seq.

Simply reading the wage orders
will not be enough, however, because
the wage orders require significant
interpretation under related federal
regulations, court interpretations and
the California Labor Commission’s
Division of Labor Standards Enforce-
ment opinion letters and Enforcement
Policy and Interpretations Manual.

The learned-professional exemp-
tion covers two general categories
outside the scope of the more com-
monly used categories of “executive
exempt” — the classic manager or
supervisor category — and “admin-
istrative exempt.” That category
encompasses the human resources
manager or senior financial analyst
who might not supervise anyone but
who works on higher-level company
policies and other activities related
to the general management of the
company, as opposed to its nuts-and-
bolts work.

Two other significant exempt
categories, among others, are also
available. “Outside salespersons” and
“inside salespersons” may qualify for
exempt status, but several tests apply,
and the inside-salesperson exemption
is not available to many employers.

More on these categories in a sub-
sequent article.

Learned professionals may be clas-
sified as exempt if they are licensed
by the state of California in one of
eight specific categories of employ-
ment: law, medicine, dentistry,
optometry, architecture, engineer-
ing, teaching or accounting (Section
1A(3) (a) of each wage order).

Just having a license, however, is
not necessarily indicative of profes-
sional exempt status. For example,
pharmacists and most licensed
nurses are specifically excluded from
the professional exemption under
state law. Certificated paralegals also
are exempt.

Federal law may treat these exemp-
tions differently, but employers need
to remember that they are subject to
both state and federal law and must
follow the law that most favors the
employee. That is usually state law in
these exempt/nonexempt analyses,
but there is at least one exception.

Employers also need to be aware
that, under California law, all exempt
employees must spend more than 50
percent of their time — “primarily

engaged in” under the wage orders
— performing exempt work. Federal
law uses a less-rigid “primary duties”
test that can be interpreted as signifi-
cantly less than 50 percent.

Such employees also must earn a
salary of at least two times Califor-
nia minimum wage for a full-time,
40-hours-a-week  worker,  $30,000
annually.

The second prong of the profes-
sional exemption, for those employ-
ees who do not have an appropriate
state license, is in Section 1A(3) (b)
of the wage orders. That section
provides that employees may meet
the professional exemption if they
“are engaged in an occupation that is
commonly recognized as a learned or
artistic profession.”

For the exempt artistic profes-
sional, the criteria follow: “Work that
is original and creative in character in
arecognized field of artistic endeavor
(as opposed to work which can be
produced by a person endowed with
general manual or intellectual ability
and training), and the result of which
depends primarily on the invention,
imagination, or talent of the employee
or work that is an essential part of or
necessarily incident to any of the
above work.” Section 1A(3) (b) (ii).

his section has not been af-
I fected by the new Division
of Labor Standards Enforce-
ment interpretation, and each job
will require individual analysis. For
example, a graphic artist who cre-
ates sophisticated advertising from
scratch likely will be exempt, but
someone who merely rearranges a
logo, tag line and a camera-ready
photo on a page probably will not
be deemed an exempt artistic pro-
fessional.

Interpretation of subparagraph (i)
of this section, which covers learned
professionals, created the problem
recently rectified by the Division
of Labor Standards Enforcement:
“Work requiring knowledge of an
advanced type in a field of science
or learning customarily acquired by
a prolonged course of specialized
intellectual instruction and study, as
distinguished from a general aca-
demic education and from an appren-
ticeship, and from training in the per-
formance of routine mental, manual,

or physical processes, or work that
is an essential part of or necessarily
incident to any of the above work.”
Section 1(A) (3) (b) ().

Federal regulations define this
long course of study to mean that it
results in an advanced degree, that
is, something higher than a high-
school diploma, meaning at least a
bachelor’s degree.

The California Wage Orders
purport to rely on parallel federal
regulations, cited specifically in the
orders, to define the learned and
artistic professions. Section 1A(3) (e).
Nevertheless, through a series of
nonbinding opinion letters over the
years, the Division of Labor Stan-
dards Enforcement has interpreted
the advanced-degree requirement to
mean at least a master’s degree.

The genesis for this deviation from
the federal standard is a mystery,
because neither California nor fed-
eral law provides any basis for the
division’s interpretation. Presumably,
it arose from the common parlance in
academia that an advanced degree
means at least a master's degree,
but that is not the interpretation con-
tained in any applicable employment
law or regulation.

The division explains its posi-
tion on issues in opinion letters to
employers or practitioners and in its
Enforcement Policies and Interpreta-
tions Manual. In late December 2006,
the division quietly modified Section
54.8.5 of the manual by providing
a specific example of what it now
interprets as an advanced degree for
learned professionals: “Example: ad-
vanced degree in a specialized field,
i.e., B.S.in Chemistry.”

Our office has confirmed infor-
mally that this reflects a change in
philosophy based on the new labor
commissioner’s view of this issue:
Nothing in California or federal law
suggests that a master’s degree is
required.

This is of course good news
for employers, who have struggled
with the issue for years and often
employed potentially risky exempt-
employee categorization plans. For
example, the electrical engineer
with more than 10 years of experi-
ence and only a bachelor's degree
in engineering was classified exempt
on the theory that his longtime work

in the industry was similar enough to
the “prolonged course of intellectual
instruction” equivalent to a master’s
degree. Shortertenured employees
created even more risk of being
misclassified as exempt under this
hybrid test.

Employers now have clarity on
this key issue, but they must be
cautious about applying the exemp-
tion across the board. A bachelor’s
degree in English literature held by
a manufacturing company’s program
manager, who supervises no one and
is a manager only in title, might not
satisfy the test because the degree
does not relate to the field in which
the manager works.

Field personnel with relevant un-
dergraduate degrees, such as an en-
vironmental soil or water tester, may
not satisfy the test if that individual is
conducting the physical tests, as op-
posed to collecting information about
the tests. The placing and adjustment
of testing equipment may be deemed
a ‘“routine physical or manual”
process that would disqualify the
employee from the exemption if such
work, alone or coupled with other

qualifying 50 percent threshold.
Until this year, employers
were in a difficult position
with  otherwise-sophis-
ticated engineers and

nonexempt tasks, reached the dis- /

other high-level professionals who
did not necessarily qualify for the

learned-professional exemption
because of the absence of a master’s
degree.

California employers are cau-
tioned, however, not to be overly
aggressive in moving all degreed em-
ployees to exempt status. The nature
of the work may prevent categorizing
certain engineers or other employees
as exempt from overtime and break
rules. Regardless, this is overall very
good news for California employers
and clarifies a historically trouble-
some issue.
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CAREER SPOTLIGHT

TRANSACTIONAL ASSOCIATE

Do you want to live in San Diego?
Excellent oppty in a medium-sized downtown
San Diego AV-rated law firm for a motivated
Transactional lawyer with corp. and real estate
exp. with 1-3 yrs. exp. Fax resume to: Adminis-
istrator at Solomon Ward. Fax: 619-615-7919.

www.swsslaw.com for more info

ASSOCIATE ATTORNEY

1-4 yrs exp in Health/Ins Law for fast paced
Mid-size Burbank Firm. Must have passed Bar.
Must have lit, law & Motion exp. XInt writing &
research skills. Medi-Cal, Medicare exp A+.
Email res.: sbudry@sacfirmonline.com

CRIMINAL DEFENSE ATTORNEY

Law firm seeks experienced attorneys at
San Bernardino, Riverside and LA counties.

Please fax resume to
951-367-3277 or call 951-544-7287

Construction Defect Attorney

AV rated insurance defense firm in Long Beach
seeks CD attorney with 1-5 yrs exp. Competitive
salary and excellent benefits.

Email resume to: gre@darlaw.com

Litigation Associate

Brentwood AV rated boutique plaintiff firm has
immediate opening for 5-7yr litigation attorney.
Business acumen and litigation experience
required. Some trial experience helpful. Send
Resume and salary requirements to 877-775-2948

IRVINE REAL ESTATE/CORPORATE
TRANSACTIONAL ATTORNEY

A.V. rated 9 attorney business law firm seeks talented trans-
actional attorney with 5 plus years experience. Applicants
must possess excellent academic credentials, research and
writing skills. Competitive salary/comprehensive benefits.
Email or fax resume/writing sample to
JaNece Simpson, 949-450-0650
jsimpson@caddenfuller.com

COVERAGE ATTORNEY
Southern California’s premiere insurance cover-
age firm seeks associate with 3-5 years experi-
ence in insurance coverage, preferably D&O.
Must have excellent writing skills. Send resume
with salary history (no calls) to:

Hiring Partner
Wilson Elser
555 S. Flower St, Ste 2900
Los Angeles, CA 90071

Litigation Associate

West Hollywood Law Firm seeking litigation
associate with at least 5-10 years experience.
Need excellent writing skills, motion and trial
experience. Fax resume: 310-659-4926 or
email: nduffy@mcelfishlaw.com

Litigation Attorney

AV rated, Orange County litigation firm has an
opening for a skilled medical malpractice attor-
ney licensed in California with 3-5 yrs. exp. Law
and motion and excl. writing skills req. Submit
resumes in confidence to: info@attyjob.com

LITIGATION ASSOCIATE

Encino. Immediate opportunity for a Litigation Associate w/
6-10 years experience in business, real estate & commercial
litigation. Bankruptcy experience a plus. Self starter; must
have experience in managing case load, strong
communication skills and strong academic qualifications
from upper level law school are required. We offer a
competitive salary, benefits with an opportunity for growth,
an excellent working environment and we welcome client
development. Email resume to: lissa@laklawyers.com

LITIGATION ATTORNEY
Downtown Los Angeles office of Ericksen,
Arbuthnot, et al. seeks an Associate with 0-3
years of defense, product liability, real estate
agent/broker and other professional liability
defense. Successful candidate must have excel-
lent writing and research skills. Fax resume to

Managing Partner at (213) 489-4332

Associate Attorney

AV rated Plaintiff firm, based in Ventura Co.,
specializing in catastrophic injury and bad faith
cases seeks a full time assoc. with 2+ yrs. exp.
Great research, writing and people skills essen-
tial. Email resume: shaneishii@hieplerlaw.com.

Licensing and Contracts Attorney

JAKKS Pacific seeks Licensing & Contracts
Counsel to advise on all contracts, including
intellectual property licensing. Minimum 5 years
licensing experience related to entertainment
properties. Email resume/letter: legal@jakks.net

SEEKING LITIGATION
COVERAGE ATTORNEYS

Century City office of a national law firm seeks 4-6
year associate with litigation experience, preferably in
insurance bad faith and coverage litigation. Deposi-
tion and motion experience required.  Excellent
opportunity for immediate hands-on responsibilities.
Also seeking 4-6 year associate with coverage-opin-
ion experience. Please send resume and writing
sample to: Hiring Partner: Fax 310-203-4850 or
email attyposition@tsmp.com

Legal Secretary/Paralegal
AV-Rated Glendale defense firm seeking Legal
Secretary/Paralegal with 5-7 yrs. experience in
litigation. Must have through knowledge of all court
filings. Experience with Word Perfect, Time Matters,
Legal Solutions and Case Map. Good Benefits,
competitive salary. Send resume with cover letter and
salary requirements to: hr@tdthlaw.com or fax
818-484-2800.
No calls please.

LITIGATION ASSOCIATE

Small plaintiffs insurance/class action firm
looking for litigation association with 5 - 7 years
experience and superior research and writing
skills. Appellate clerkship or court research
attorney background is a bonus. Send resume to:
Daily Journal Corporation, Box 100191, 915 E.
First Street, Los Angeles, CA 90012

Growing, boutique Pasadena defense firm specializing
in products & premises liability seeks 2-4 year
litigation savvy attorney to join collegial practice.
Interesting cases. XInt. benefits.

Email cv, resume, ref. to: cklein@fthklegal.com

Litigation Associate

LITIGATION ASSOCIATE

Irvine AV-rated firm with wide ranging business
and real estate lit. practice seeks a lit. assoc. with
2-13 yrs exp. Substantial case responsibility
provided. ABA school preferred. Send resume
and writing sample to: dgilpin@trlawyers.com
or fax to: 949-727-4770.

TRIAL ATTORNEY: Nationwide Insurance Company has
an immediate opening in our Newport Beach law office. This
is a high profile, litigation intensive position requiring
considerable initiative, legal creativity and the ability to relate
with business clientele. California licensure and minimum
five to ten years civil litigation experience required. The
successful candidate must possess excellent verbal/written
communication skills, ability to interpret and apply statutes,
regulations and appellate decisions; negotiation talent; and
PC proficiency.

We offer challenging opportunities, competitive salaries and
excellent benefit packages. Interested candidates should
apply on-line @ www.nationwide.com and e-mail resume to
goatesk@nationwide.com or fax to the attention of Ken
Goates @ (916) 921-9040. EOE/M/F/D/V

Litigation Attorney

Mid-size Warner Center law firm seeks 2-4 year
associate who has substantial business litigation
experience, with a solid background in law and motion
and discovery. Great environment and competitive
compensation. Send cover letter & resume to Michael
Adreani @ mba@rpnlaw.com or fax to 818-992-9991

Insurance Defense Attorney

AIG, Inc. Staff Counsel is seeking an experienced Insurance
Defense Attorney for its staff counsel offices located in
downtown Los Angeles. Candidates must have insurance
defense auto litigation experience and a minimum of two jury
trials to verdict as lead attorney. This is an excellent
opportunity for those with initiative seeking work in an
intellectually ~ stimulating,  professional  environment.
Candidate must be licensed to practice law in California, be
able to work independently, and possess excellent
interpersonal and communication skills. Please fax resume,
cover letter and salary requirements to
JPT CALA - Attorney: (678) 258-6907. EOE

DUI DEFENSE ATTORNEY

Must have DUI experience. Excellent starting
compensation plus bonuses and benefits.
Newport Beach office. Please fax resume to:

Myles L. Berman at (310) 273-8085

Support Staff/Other

Legal Assistant - Newport Beach
Civil Litigation
Must be highly skilled - Min. 5+ years exp. required. Thor-
ough knowledge of law & motion/ disc. procedures. Must be
detailed oriented; possess xInt. grammar/typing skills. MS
Word. Competitive Salary/ Medical/Dental/401K
FAX RESUME TO (626) 243-1111

LEGAL SECRETARY
Two partner litigation & transactional Century
City law firm requires highly skilled personable
secretary with full knowledge of litigation.
Email resume & salary requirement to:
rmklawofc@aol.com

LITIGATION SECRETARY

Downtown LA Civil defense trial firm seeks
experienced legal secretary with minimum 3
years experience. Salary based on qualifications.
Email resume to:

perslaw07@yahoo.com

PASADENA P.I.

Legal sect'y needed for busy personal injury liti-
gation firm. Bilingual preferred. Established and
friendly firm.
Scolinos Sheldon & Nevell
Office Administrator (626) 568-0930

PARALEGAL

Ford, Walker, Haggerty & Behar, LLP
Large Downtown Long Beach insurance defense
firm seeking qualified paralegal with the
following experience:

*3+ years experience in construction defect
litigation

*3+ years experience in general liability litigation
*2+ years experience in automobile litigation
ABA approved paralegal certificate required.
Must be organized, efficient, detail-oriented,
self-starter.

Competitive salary with excellent benefits. Email
resume w/salary history to: fwhblaw@fwhb.com

WORK COMP ATTORNEY
Long Beach area work comp defense firm seeks
attorney w/ minimum 1-2 yrs exp. Strong advo-
cacy and writing skills needed.

Fax resume to (562) 596-6158
or e-mail: Weitzman@weitzmanlaw.net

PARALEGAL/LEGAL SECRETARY

Wanted for Pacific Palisades estate planning
law firm. Will & trust drafting and post DOD
trust admin. exp. preferred. Congenial person-
ality required. Email resume to:

bjornson@?3destateplanning.com




