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The “Little Things” Can Cause Big Headaches for Employers

By Jonathan Fraser Light

n employer forgets to put the

number of hours worked on

a pay stub or rounds time-
clock entries one minute in the
wrong direction. Mistakes, even
seemingly small ones like these,
can lead to big losses for employ-
ers. Here are a few examples of
such mistakes and some practical
suggestions for remedying them.

o “Won't my payroll service
protect me from improper payroll
practices?” The answer is no. As
a general rule, employers should
not rely on their outside payroll ser-
vices to keep them in compliance
on these issues.

Payroll services usually cal-
culate wages and pay employees
in the manner in which they are
specifically instructed by employ-
ers. The instructions may or may
not comply with the law, and the
payroll service likely will not take
responsibility for instructions that
are not in compliance. It is up to
the employer to obtain the proper
legal advice on these issues and
then instruct the payroll service
consistent with that advice. For
example, one employer improperly
paid its home health care workers a
“per diem” flat rate of pay for a set
number of hours worked each day,
and which informally “factored
in” overtime. The employer’s pay
stubs, despite being prepared by
an outside payroll service, did not
separately identify an hourly rate,
overtime rate or hours worked at
these rates.

According to California Labor
Code Section 226, each of these
items must be included on the pay
stub. The state Division of Labor
Standards Enforcement also cited
the employer with significant over-
time pay violations for failing to
specifically identify when overtime
was worked and how much was paid
for it at the proper premium rate.

e “Is it legal to round payroll?”
Employers are safe if they round
both “back” and “forward” — some-

times favoring the employee and
sometimes favoring the employer
— in quarter-hour increments.
Some timekeeping systems use
exact minute calculations, so there
is no danger of improper rounding
practices. Other systems are pro-
grammed to round up or down to
the nearest quarter hour, which the
state finds acceptable.

or example, if the employee

clocks in seven minutes early

for an 8 a.m. start time, the
system will round up to the top of
the hour, benefiting the employer. If
the employee clocks out at the end
of the 5 p.m. workday at 5:08 p.m.,
the system automatically will round
forward to 5:15 p.m., benefiting the
employee. Note also that waiting in
line to clock in, if de minimis, is not
considered work time.

Meal breaks can be problematic
with respect to rounding. Employ-
ees are usually told, often in an
employee handbook, that they will
be considered tardy if they clock
out for more than 30 minutes for
a meal break. But if the employee
clocks in at 29 minutes, there is
no guarantee that the Division
of Labor Standards Enforcement
won’t find this to be an illegally
short meal break. According to our
informal sources, the Division of
Labor Standards Enforcement does
not allow rounding to 30 minutes
in this example. Thus, employers
should allow a short grace period
for clocking back in after meals,
even if it is done informally.

Some employers simply reduce
a non-exempt employee’s pay for
the day by 30 minutes, without
having the employee actually clock
out and in for the meal. This is a
dangerous practice, as it leaves the
employer vulnerable to a claim that
the employee either did not take
the meal break or frequently had
a shortened meal break. The em-
ployer could automatically deduct
30 minutes for a meal in the time
system, but should still require
employees to clock out and back in

for meals (or record them in some
other written fashion).

The employer’s internal elec-
tronic timekeeping compilation
protocol might ignore any recorded
meals that extend out to as much
as 35 minutes. In that example,
the payroll system would simply
default to 30 minutes.

e “What constitutes ‘work
time’?” Generally, any time the
employee is under the control of
the employer is considered work
time. If employees are required to

the next towing job (while waiting
in the field or at the headquarters),
or delivery persons waiting in the
office for the next run. Employers
often pay such employees “by the
piece,” but ignore the down time
between “pieces.” If the employee
cannot work continuously from
piece to piece, the employee gener-
ally must be paid at least minimum
wage for the “waiting around”
time.

Employers are not allowed to
average the time for productive

Supervisors should be trained on a host of
seemingly small wage and hour issues. They
often are not and thus become the weakest
link in an employer’s defense against employ-

ment law claims.

board a shuttle, bus or other form of
transportation to get to a work site,
such time will likely be considered
work time even if no work is being
performed.

Similarly, employees required to,
or who make a habit of, stopping
by a company equipment or supply
yard before going to a work site
(to pick up supplies or even “just
to visit”), must be paid once they
arrive at the yard and then travel
to the actual work site. Employers
often wrongly assume that because
employees are not actually work-
ing at these times, they need not
be paid.

If employees are cleaning up
a work area, cleaning or putting
away tools, or taking off safety
equipment (or preparing to work,
don safety equipment, etc.), this
generally will all be considered
compensable work time. De mini-
mis time to change clothes, espe-
cially if changing is not required,
need not be considered work time,
and employees may be required to
clock out beforehand.

Some employees have jobs that
require them to wait for the next
student for an hour of instruction,

time (paid by the hour or the piece)
and non-productive time (either not
paid, or paid at below minimum
wage). For example, tow truck driv-
ers usually do not have a meaning-
ful amount of time between tows
to conduct personal business and
thus must be compensated for the
waiting time between tows. The
industry standard is perhaps to the
contrary, but that has not helped
a few companies that have been
audited by the Division of Labor
Standards Enforcement.

n a 2005 California appellate
decision, Armenta v. Osmose,
the employee plaintiffs primar-
ily drove trucks. When there was
no work of that type available, they
were paid below minimum wage for
lesser chores such as washing ve-
hicles and cleaning up the facility.
The employer averaged all wages
over the total time worked, which
the court held was improper. Each
hour must be considered on its own,
and failure to pay at least minimum
wage for the time spent performing
lesser work resulted in a violation.
Note also that if piece rate
employees (such as instructors

or massage therapists) work
overtime, they need to be compen-
sated for that time. The overtime
is calculated somewhat differently
for piece rate employees than for
hourly or salaried non-exempt
employees, and employers should
consult with their legal advisers on
the differences.

e “What if my employees are
simply ‘on-call’?” If on-call or
“stand-by” time is “uncontrolled,”
then it need not be compensated.
This occurs when, for example,
employees are on-call by pager
or phone at night or on weekends
and their activities are minimally
regulated by the employer. Employ-
ees must have a reasonable time to
get to the job site or respond to a
call. Thirty minutes is perhaps the
least amount of time that would
be allowed based on various cases
and agency opinions. In today’s
cell phone and pager-rich environ-
ment, on-call employees will likely
have enough flexibility to conduct
personal activities. This will enable
employers to avoid compensating
for such time.

evertheless, employers

are free to compensate

employees in any amount
they desire for being on-call. For
example, an employer may pay an
employee $100 for being on-call
over a weekend, and such pay need
not average even a minimum hourly
wage. The employee would be
compensated separately for any ac-
tual hours worked, and those hours
would have to be compensated
at minimum wage or greater and
include overtime premiums when

applicable.
e “What should I tell my su-
pervisors?” Supervisors should

be trained on a host of seemingly
small wage and hour issues. They
often are not and thus become
the weakest link in an employer’s
defense against employment law
claims. An employer’s senior
management team or its human
resources department may be un-

aware of seemingly small violations
unwittingly allowed by mid-level
supervisors.

or example, a supervisor at an

outlying work site allows his

crew to work five and a half
hours before commencing a meal
break to accommodate a very early
morning start time. The one-hour
meal break penalty will apply be-
cause the meal was not commenced
by the end of the fifth hour of work,
and the dollars can add up quickly.
The issue could be even more prob-
lematic now that we are in limbo
as to whether a one-year or three-
year statute of limitation applies to
meal and rest break penalties. The
California Supreme Court will soon
address the split of opinion among
the state’s appellate courts.

Supervisors also need to ensure
that employees are not working “off
the clock.” Employees sometimes
come in early and begin work.
Knowing they aren’t supposed to
clock in before a certain time, they
wait and clock in later.

Supervisors often ignore the
problem because work is get-
ting done and no budget-busting
overtime is incurred. This will
be counterproductive when a
disgruntled employee files a class
action lawsuit, citing all the off-the-
clock work he and his co-workers
performed. And as employers have
seen from reading the newspaper
accounts of multimillion-dollar
settlements, a class action wage
and hour claim is the ultimate bud-
get-buster.

Jonathan Fraser Light, a senior
partner at Nordman Cormany Hair &
Compton in Ventura County, provides
day-to-day consultation and litiga-
tion support for private and public
employers.
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CAREER SPOTLIGHT

AFG LAW GROUP,
seeks Litigation Attorney.PI experience required.
Email resumes to
afglaw2006@yahoo.com

CLASS ACTION
Plaintiff firm seeks atty. with several yrs. of class action
and complex litigation exp. Superior academic and profes-
sional accomplishments required. 21227 L.A. Daily Jour-
nal, 915 E. First St. Los Angeles, CA 90012

LITIGATION ASSOCIATE

Resume to: jproudfoot@phmwa.com

11 attorney Costa Mesa law firm seeks 2-5 yr assoc. Exp in
med mal or prof liab defense. Some family law a plus. XInt
academic credentials & strong writing skills rqrd.

PLAINTIFF FIRM
Seeks attorney with at least two or three years of
complex litigation experience from a top law school.
Resume and cover letter to: Box 21226, L.A. Daily
Journal 915 E. First St., Los Angeles, CA 90012.

Associate Attorney/Litigation & Transactional
Palm Desert law firm specializing in community associa-
tion law is seeking an associate with 3 to 6 years civil litiga-
tion and transactional experience. Applicants should
possess excellent oral and written communication skills,
and strong academics required. Fax resume and writing
sample to the attention of Margaret G. Wangler at (760)
776-6517 or email to gwangler@fiorelaw.com

Corporate Counsel (In-House)

Lg, multi-office, real estate co in LA area seeks FT CA lic atty
with 3-5 yrs. RE trans exp. Resp incl: gen corp oversight/advice
(contract draft/review, personnel matters, trademark, etc.); risk
mgmt (agent file review/questions, legal updates, E&O and
other ins nego, etc.); and litigation (preventative mgmt, insur-
ance defense, and small claims). Please send resumes with
salary req to: jobs@realestatecounsel.net

Associate Attorneys - Glendale

Defense firm seeks two mid-level insurance defense attor-
neys with 3-5 years med mal insurance defense. The ideal
candidate will have excellent writing and analytical skills
as well as law and motion, organizational and case
mangement experience. Elder abuse defense experience a
plus. Full benefits package. Salary is commensurate with
experience. Fax or email your resume and salary require-
ments to Administrator at  818-240-1253 or
gtaylor@mwsm-law.com. No phone calls pls.

COVERAGE ATTORNEY

Growing West Covina & San Diego based law firm seeks quali-
fied attorneys with 4-6 years exp. in coverage defense for its
West Covina office. Excellent writing, analytical and detail ori-
ented skills a must. Great career opportunity for self-motivated
individuals with excellent academic credentials. Computer
skills necessary. We offer a competitive salary and benefits
package. Please fax resumes to Attn: Norma 626-974-5464

LITIGATION ATTORNEY

sume and salary req to: S.Emsley at: 714-568-0129.

O.C. civil litigation defense firm is seeking 1 or 2 attys.
with 2 to 7 yrs. exp. with emphasis in areas of medmal, auto

and premises liab. Comp salary and xInt benefits. Fax re-

LITIGATOR

Attn: Ruth Carr. No faxes or phone calls please.

Costa Mesa firm seeks associate with 3+ years litigation ex-
perience. Firm focuses on business, trademark, real estate,

FAMILY LAW PARALEGAL
Respected and well established Westside family law firm
seeks an EXPERIENCED FAMILY LAW PARALE-
GAL. Salary based on experience. Email resumes to:

info@nwdivorce.com

products liability and maritime law. Must have excellent

writing skills. E-mail resume to rcarr@mkhlaw.com,

PLAINTIFF FIRM

E. First St., Los Angeles, CA 90012.

Seeks attorney with at least two or three years of complex
litigation experience from a top law school. Resume and
cover letter to: Box 21226, Los Angeles Daily Journal 915

Paralegal/Legal Assistant
Sole practitioner in Orange seeks Spanish speaking parale-
gal/legal assistant with a minimum of 5 years experience in
Work Comp. Will handle all aspects of applicant
cases from start to finish. Competitive salary and excellent
benefits. Please email resume to: admin@attorneydon-
ahue.com or fax to: 714-289-2450

ASSOCIATE
Glendale AV-Rated Litigation defense firm looking for atty
w/3-5 yrs exp, commercial lit/premises/general liability.
Must have excellent research, writing, and litigation
skills, including depositions. Trials a plus.
Fax: Mng. Partner (818) 507-3934.

LITIGATION ASSOCIATE

21 atty AV rated downtown law firm with sophisticated in-
surance defense, coverage & general civil litigation practice
has immediate openings for qualified attorneys with 3-5
years lit. exp. Positions available in multiple practice
groups including ground transportation, toxic tort, general
liability & product liability. XLNT writing skills a must.
Top credentials required. Responsibility & compensation
commensurate with ability & exp. Great benefits. Fax or
email resume to: Associate Recruiter, 213/337-1006 or
tarint@slmclaw.com

ATTORNEY

Sullivan, Hill, Lewin, Rez & Engel, a mid-sized AV rated
law firm, with a full-service practice, seeks an associate
attorney with 2 to 5 years estate/trust administration and lit-
igation experience. Excellent educational credentials and
writing skills are required, as are outstanding
interpersonal skills. Please respond by email to:
career@shlaw.com or by fax, Atttn: G. Ferrel: (619)
231-4372.

Labor Law Attorney
Newport Beach law firm seeks experienced labor atty in its
busy administrative law dept, exp in public safety arena
preferred. Competative salary and benefits. Submit
resume to: jkelly@cpk-law.com or 949-417-5606

Attorney-Business Transactional
Expanding Temecula based law firm is seeking attorney
with a minimum of 5 yrs. exp. in business transactional
matters and business litigation. The candidate must be a
self starter with a desire to be part of this growing firm.
Candidate must have hands on exp. in working with clients
and an ability to provide sophisticated advice and counsel.
E-mail resume and salary requirements to Rosenstein &
Hitzeman, AAPLC at bemartinez@rosenhitz.com no later
than April 14, 2006. No phone calls please.

LITIGATION ASSOCIATE
AV rated insur def firm with ofcs in Woodland Hills, Hunt-
ington Beach and Indian Wells seeks assoc. with 2-5 yrs.
exp. to handle the defense of med mal, CD and GL
liab. cases. Please fax resume to: 818-657-0256.

PART TIME COVERAGE ATTORNEY
AV-rated Irvine law firm seeks part time attorney with in-
surance coverage and litigation experience. Excellent re-
search/ writing skills req’d. Competitive salary and
friendly work environment. E-mail resume to
psmith@insurlaw.com as Word attachment

AV-rated Long Beach firm seeks two (2) qualified litiga-
tion attorney with 2-5 years experience in civil defense lit-
igation, especially toxic tort and products liability.
Exceptional opportunity for personal file handling, client
interaction and development.

Please fax resume to (562) 216-5001.

LITIGATION ASSOCIATE
Irvine-based business law firm seeks associate with 3
years litigation exp for immediate position. Must have out-
standing research and writing skills, strong
work ethic, maturity and ability to manage caseload. Top
standing from ABA school req. Excellent benefits & ca-
reer opportunity. Email resume: spettit@bmkglaw.com
or fax to (949) 852-4550, Attn. Sandy Pettit

Probate and Trust Litigation Attorney

petitive salary and benefits. Email resume to:
mrowe@trustplanner.net

Small Westlake Village firm seeks trust and probate litiga-
tor with 4+ yrs. lit. exp. Great working atmosphere. Com-

Support Staff

Greenberg |
T ° The Los Angeles office
of Greenberg Traurig
raurlg LLP is looking for a

corporate associate with approximately 5 to 7
years of experience. This associate should have
good academic credentials and broad experience
in business transactions and, preferably, have
good experience in the securities law area (the
Securities Act of 1933 and Securities Exchange
Act of 1934).

Please send cover letter, resume and transcript via

email to ruizdeleonc@gtlaw.com or by fax 310-
586-0262.

Business litigation firm seeks F/T Legal Secretary w/3+
yrs exp. Knowledge of state, federal & appellate court rules
& filing procedures req. Must be highly motivated
with strong org’l skills, able to handle multiple tasks, work
in fast paced environment & have a professional attitude.
Proficient in Word & Legal Solution programs a must.
Knowledge of Timeslips pref. Email resume & salary
reqmnts: rcarr@mkhlaw.com or fax (714) 436-1471,
Attn: Ruth Carr. No calls please.

TRANSACTIONAL ATTORNEY

E-mail: resumes@car.org

This is an in-house, non-litigation position emphasizing coun-

LITIGATION SECRETARY
30 atty lit firm looking to add to its dependable & self-moti-
vated long term employee staff. xInt grammar & spelling,
80+ wpm 2+ yrs. Calif lit exp. XInt compensation.
Congenial environment. Windows XP network
w/Word+iManage (will train). E-mail rbf@amclaw.com
or fax resume to: 213-622-7594 Attn: Recruiting Admin.

seling in real estate transactions and brokers’ practice. Admit-

ted 0-4+ years, must be ABA-approved graduate
and California admittee. THE CALIFORNIA ASSOCIATION
OF REALTORS® has been leading the way in
real estate since 1905. www.car.orgSubmit resume to: Human
Resources, 525 S. Virgil Ave., Los Angeles, CA 90020 or

Real Estate Secretary
Costa Mesa law firm seeks experienced Real Estate/Trans-
actional secretary with min. 5 yrs. experience; WP, Word,
Outlook; excellent typing/organizational skills;
Email to: vivian@lawfriend.com.

VENTURA COUNTY ASSOCIATE

with salary requirement and short

sample to: (805) 640-2980.

Small firm seeking attorney with 0 - 3 years experience. A
strong academic background is required. Experience in edu-
cation, labor or employment law is preferable. Fax resume
writing

Work Comp Defense Secretary
Excellent Career opportunity for expd. WC
secy, 90+ wpm in outstanding & stable firm. Detail ori-
ented, reliable. 401K, xInt salary & benefits. Email
mwolansky@bagbylaw.net or fax resume: 714-384-3736

SMALL CIVIL LITIGATION FIRM SEEKS
ASSOCIATE WITH 2-5 YRS EXP.
EMPLOYMENT LITIGATION EXP

A BIG PLUS.
Fax resume, no cover to: Attn: Lucie, (213) 382-0956

Workers’ Compensation Secretary
Encino workers” compensation defense firm seeks exp’d lit.
secy with strong organizational & communication skills.
Must be proficient in WordPerfect & have min. 4 yrs expe-
rience. Fax resume to: (818) 995-3419
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