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Chasing Technology

By Karen L. Gabler

4 l \ he state of California is well known for
its comprehensive array of employ-
ment laws. Unlike legislative activity

in past years, however, 2008 brought with it a
unique absence of employment-related legis-
lation. Of the 964 bills passed by the Califor-
nia Legislature in 2007, 30 had a substantial
impact on employers and businesses, and
the governor vetoed 22 of them.

Although there was little in the way of
employment legislation to change the land-
scape of business in California in 2008, it is
critically important for employers to note the
impending liability related to employees’ use
of technological advancements in computer
equipment, Internet resources and com-
munications devices. By the time legislation
related to new technology is signed into law,
it is likely that the technology is already out
of date and has been replaced by a device or
capability that the average person has yet to
consider. For now, employers can take note
of several key areas where technology may
lead to liability.

Cell Phone and PDA Use

In 2007, a 71year-old woman received
$4.1 million in damages from a 100-year-
old Illinois company after its employee hit
her with the company van while looking at
his wireless handheld device for directions.
The employer was held liable because the
employee was on company business.

New California legislation similarly
reminds employers of the importance of
monitoring employees’ use of cell phones
and PDA equipment. On July 1, 2008, all
California drivers must use a hands-free
apparatus when using a cell phone while
driving. A new hill, SB 33, prevents drivers
under the age of 18 from using a cell phone
at any time while driving, even with a hands-
free device. Violations of this law will carry
a $20 fine for a first offense and $50 for each
subsequent offense.

More importantly, violations of this law,
which contribute to accidents on the road,
may lead to substantial civil liability for
employers. Public frustration with the use of
cell phones and PDAs while driving on Cali-
fornia’s streets and highways shows signs of
developing into an outcry reminiscent the
Mothers Against Drunk Driving movement.
Consider litigating a wrongful death case
before 12 potential jurors who have them-
selves been delayed, cut off or sideswiped by

a driver focused on technology instead of on
the road. When an employee causes a death
or serious injury while text-messaging or
dialing a cell phone, a California jury is likely
to force the employer to share substantial
responsibility for the tragedy.

Life on the Internet

Many employees have set up “parallel
universe” Web sites such as Second Life, so-
cial pages such as MySpace, Facebook and
Friendster, or blogs where they discuss su-
pervisors and other work-related activities.
Employers may prohibit employees from
accessing such sites during the workday,
or from company computers. Employers can
take action against employees who post pro-
prietary or trade secret information belong-
ing to the company or who make defamatory
remarks about the company. Beyond these
secondary measures, however, employers
ultimately have very little power over em-
ployees’ activity on the Internet.

Employers should be cautious about using
Internet research as part of an applicant’s
background check. Although such Internet
research would not typically fall directly
within the Fair Credit Reporting Act, obtain-
ing potentially discriminatory or harmful
information about an applicant from the In-
ternet could lead to a discrimination lawsuit
if that person is not hired. Employers must
weigh their interest in researching a poten-
tial applicant against the risk of obtaining
inappropriate information.

Employers must also use caution when
reviewing the Internet activities of cur-
rent employees. Remember the old adage,
“ignorance is bliss.” Once an employer is
aware of comments posted by an employee
on a public Web site, that employer is faced
with the questions of whether to take action
and how to do so without creating liahility for
the company.

Consider the employer who learns from
a Web site posting that the employee is
disabled. That employer now has “reason to
know” that the employee may need reason-
able accommodation in the workplace, and
must take action accordingly. What about
the employer who learns that the employee
is homosexual, over the age of 40 or newly
pregnant? This knowledge may impact the
employer’s ability to impose discipline
against the employee without a claim that the
employer did so only after learning about the
employee’s protected characteristics. An em-
ployer may learn from a Web site that the em-

ployee has been subjected to
harassing conduct, and must
now meet its obligation under
California law to investigate
that harassment.

Employers also must consider the poten-
tial for harassment claims brought by fellow
employees as a result of comments made
on the Internet. The anonymity of e-mail,
Internet blogging, chat rooms and other
“invisible” communications may cause em-
ployees to make public statements or engage
in verbal wars that would never occur in the
physical workplace. Even where there are no
violations of law resulting from such Internet
activity, business conflicts may ensue that
can be just as damaging to an employer.
Where employees are taking their disputes
to the Internet, loss of morale and lack of
team cohesiveness may in turn lead to a loss
of productivity and increased turnover.

Employers have traditionally been able to
access any content on a computer used by
the employee and owned by the company,
as long as the employer provides advance
notice to employees that such access is
available and will be used. Where the em-
ployer has secretly used keystroke tracking
or password-capturing software and then
accesses an employee’s private e-mail or
MySpace page, the employee may have a val-
id claim for invasion of privacy. An employee
also may be able to claim that his right of free
speech was violated if he is disciplined or
terminated on the basis of comments made
outside the workplace. Employees may be
able to claim retaliation if they are treated
differently or unfairly disciplined after the
employer learns of a legitimate complaint
made by the employee on the Internet.
Employees who complain of harassment at
work are protected from retaliatory conduct;
employees who complain of harassment on
the Internet are similarly protected from
retaliation in the workplace.

Ultimately, employers may choose to avoid
as much liability as possible by setting poli-
cies that employees may not access personal
or nonwork-related Web sites during work-
ing hours or on company-owned computers.
Employers may also warn employees that
defamatory comments about the company or
its personnel will be met with discipline, up
to and including termination. Employers may
choose not to search for comments made by
or information regarding employees; how-
ever, employers should warn employees that
such access is available and may be used in
the company’s sole discretion.

Disabled Access to Technology

Employers have long been aware of the
Americans with Disabilities Act and cor-
responding state law obligations to provide
disabled access to the workplace. In 2006,
the National Federation of the Blind sued
the Target Corporation, seeking to apply the
act to the Internet and demanding access for
blind persons to Target’s Web site. Orga-
nizations seeking to serve the interests of
disabled people have begun to send notices
to companies to inform them that their Web
sites are not sufficiently accessible to the
disabled, and threatening lawsuits unless
immediate modifications to the sites are
made.

To protect against such litigation, em-
ployers should review their Web site with
a knowledgeable consultant to determine
whether the site has sufficient access for
disabled people. Until legislation or litigation
further clarifies this area, employers would
be well-advised to initiate efforts to ensure
the accessibility of the company’s techno-
logical access points to all persons.

Security Screening

California law requires that employees be
paid for preparatory and concluding activi-
ties required in order to perform their jobs.
While this requirement would not cover the
daily Starbucks visit an employee perceives
as critical to job performance, it may obligate
employers to pay for the time spent by em-
ployees on activities such as starting up ma-
chinery or changing into required protective
equipment after arriving at the job site.

With increased technology comes an in-
creased need for enhanced security. Employ-
ees around the country are now seeking to
expand the paid workday to include the time
spent in passing through security screening
on the way to work. In 2007, an employee
brought a claim against The Consolidated
Edison Corporation, seeking payment of
wages for security screenings. The Second
Circuit rejected the case, holding that pass-
ing through security is a normal part of our

modern-day
workplace, and thus is
not compensable with
wages.

Despite this ruling, employers
should consider whether security require-
ments at their workplace are so burdensome
to employees that additional compensation
for the time spent in the security process
would be warranted.

Privacy of Computer Data

Existing California law requires busi-
nesses that own or license computerized
data that includes the personal information
of employees or customers to disclose any
breaches of that secure information to the
people whose information has been com-
promised. Assembly Bill 1298 enlarged the
definition of “personal information” under
these data breach notification laws to include
health and medical insurance information.

Also effective Jan. 1, 2008, employers are
no longer permitted to use the full Social
Security number as an identifier for employ-
ees. Only the last four digits of an employee’s
Social Security number may be used on pay-
roll documents, job applications and other
employee paperwork (unless otherwise
required by law, such as on documentation
transmitted to the state and federal taxing
authorities). Use of the full number not only
violates the law, but creates substantial risk
of identity theft and privacy violations, lead-
ing to extraordinary liability for employers.

It is difficult for employers to anticipate all
the ways in which technology may change
the face of employment in California. From
internal changes in company culture to
widespread potential liability, the advent
of new technology brings with it the need
for new legislation and court decisions, bal-
anced against the speed at which technology
alters the landscape of our relationships and
our workplaces. Employers may necessar-
ily find themselves consistently falling one
step behind the next technological advance-
ment. By pursuing the most common-sense
application of long-standing California em-
ployment laws to the latest developments in
Internet resources and electronic equipment,
employers can ensure the greatest protection
for their companies and the employees who
work there.

Karen L. Gabler is a partner in the employ-
ment law group of Nordman Cormany Hair &
Compton in Ventura County.
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CAREER SPOTLIGHT

SOUTH BAY FAMILY LAW
ASSOCIATE

Certified Family Law Specialist firm in
Torrance is seeking a litigation assoc. with

2+ yrears experience. Fax resume to:
310-316-1307.

Law Professor
Professional Responsibility

Glendale University College of Law, founded in
1967 and accredited by the State Bar, is seeking
part-time, adjunct faculty for its evening law
program. Attorney with minimum five years
experience preferred. Teaching experience not
required. Subject requires significant prepara-
tion and time commitment.
Resume and cover letter by e-mail to
faculty@glendalelaw.edu
or by fax to 818-247-0872.
Attn: Faculty Hiring Committee.
No phone calls please.

Associate Attorney/Litigation &

Transactional

Established Orange County AV rated law firm
emphasizing community association law is
seeking an associate with 1 to 3 years civil
litigation and transactional experience. Applicant
should possess excellent oral and written
communication skills. Strong academics required.
Fax resume to the attention of Janet Rossman at
949-727-3311 or email jrossman@fiorelaw.com

Pite Duncan, LLP
AV-rated 30+ atty firm, seeks Creditor
Bankruptcy attys for San Diego County office.
Preference to candidates also admitted in Arizona,
Oregon, Utah or Texas. Competitive comp & ben.
Email resume to: attorneyjobs@piteduncan.com

The City of El Centro is
Currently Recruiting for the Position

of CITY ATTORNEY
DOQ $130,000 to $165,000 annually,
plus benefits, health, dental, vision, car
allowance, life Insurance, etc.
This position is appointed by and reports to the City
Council. It will direct and manage the City
Attorneyts Office; provides legal services or super-
vises the delivery of legal services to the City, the El
Centro Regional Medical Center and the Redevelop-
ment Agency; advises legislative bodies, officers,
management and committee representatives as to legal
opinions; represents or supervises the representation
of the City and its officers and employees in civil liti-
gation involving the City and represents or supervises
the representation of the prosecution of violations of
laws or statutes under specified circumstances; and
provides supervisory direction to department staff.
The required qualifications for this position are a Juris
Doctorate degree and licensure by the State Bar of
California and admitted to practice law before all
California State and Federal Courts. Seven (7) or
more years of progressively responsible professional
municipal experience, including at least three (3) years
of experience in civil, criminal and/or trial practice,
advising Boards, Commissions, and management rep-
resentatives. A valid State of California Driverds
license is required.
Individuals interested in being considered for this
position should submit or e-mail a letter of interest
and resume to the following address by Friday,
March 28, 2008:
DepartmentoflHumanResources
City of El Centro
1275 Main Street
El Centro, CA 92243
mpinon@cityofelcentro.org
The selected candidate will undergo a pre-employ-
ment medical-physical evaluation; drug screening and
a background in

LITIGATION ASSOCIATES

10-attny Bel Air firm seeks 2 litigation
associates, 3-6 yrs exp with excellent academic
(top 20 law school, top 20% of class), research,
writing, and oral advocacy skills. Sophisticated
business litigation practice. Resumes and writing
sample to Tom Lallas, Esqg., Levy, Small &
Lallas, 815 Moraga Dr., Los Angeles, CA 90049

ATTORNEY

Well-established AV-rated defense firm has
position available for an associate attorney in its
Riverside office. Will consider attorneys with
0-3 years experience. Candidates should have
strong writing and research skills. Competitive
salary and benefits. Fax resume and writing
sample to Graves & King LLP, (951) 680-0700

AV-Rated Orange County law firm seeks Asso-
ciate Attorney with 1-4 years of litigation experi-
ence. Experience in employment/wrongful
termination/ADA, etc. preferred, but not neces-
sary. Competitive salary and benefits package.
Please fax resume to: Office Administrator,
714-937-1003.

~ Attorney's wanted _
Transactional Associdte Wanted and Business

Litigation Associate Wanted Century City
litigation firm seeks full time associates with 3-5
yrs exp. in areas of practice. Major law school
exp. reqg. ldeal candidate must possess strong

writing skills. Email res.: nnelkinl@gmail.com

LITIGATION ATTORNEY

Insurance defense firm seeks associate with 5 -7
years experience. Must have experience han-
dling depositions and court appearances. .

Email resumes to srb@yeelaw.com

Wang, Hartmann, Gibbs & Cauley P.L.C.
seeking 2 Registered Patent Attorneys with 4+
years of active litigation and prosecution
experience for Newport Beach and Mountain
View, CA offices. Please send resume and
cover letter with salary history by e-mail to

careers@whgclaw.com

Workers’ Comp. Defense Firm

Seeking aggressive experienced attorneys for
Irvine location and Glendale offices.

Fax resume to: Harvey Brown, 949-252-1399
or email hbrown@sgvblaw.com

Oooooondioiobooody

Chapman University - School of Law
Assistant Director Career Services

Provide career counseling, outreach &
programming services to J.D. students & alumni.
Bachelor's degree required, JD preferred. For
addl info and to apply online please go to our
website at www.chapman.edu/jobs or submit 2
resume/applications & salary history with job
#158-07 to HR, 1 University Dr., Orange, CA
92866 EOE M/F/V/D

TIRED OF BEING UNDER PAID & UNDER
APPRECIATED???? This may be your solution!
West LA plaintiff personal injury law firm is
currently looking for a top notch Legal Assistant/
Secretary. Responsibilities include managing
attorneyds  calendar, = communicating  with
insurance  companies,  opposing  counsel,
insurance companies and clients. Minimum 5
years experience required, and must be computer
proficient. Exceptional pay, benefits and working
environment. Fax resume to
Office Manager at (310) 861-0554

Top West LA plaintiff personal injury law firm is
currently looking for a Medical Lien Negotiator.
Responsibilities include negotiating medical bills
with medical providers, communicating with
insurance companies, clients, doctors and
hospitals. Prior personal injury law firm
experience and excellent communication skills
required. Excellent pay, benefits and working
environment. Please fax resume to
Office Manager at (310) 861-0554.

LAW FIRM ADMINISTRATOR /
HR DIRECTOR

Municipal/land use firm w/ ofcs in LA & Nevada
Co. seeks administrator to work in downtown LA.
Sophisticated, growing practice includes 8+ attys,
4 secys, 1 clerk & consultant support. 3 yrs. exp.
in law office mgmt reqdd; IT, HR & benefits,
accounting & payroll, file mgmt, purchasing exp.
desirable.  Full- or part-time; flexible hrs.
Competitive salary/benefits. EOE. Resume,
references & salary requirements to Hiring
Shareholder, Colantuono & Levin (530) 432-7356
(fax); 11406 Pleasant Valley Rd., Penn Valley,
CA 95946; info@cllaw.us

Westside Insurance Defense Firm

Seeks legal secretary with a min of 5 years
experience. Heavy litigation exp and
WordPerfect 12 a must. Immediate opening.
Fax resume and salary requirements to:
310-914-7916

Workers Compensation Attorneys

Workers Compensation growing friendly Encino
defense firm seeks full-time attorney with min. 3
to 8 yrs exp. in work comp. Excellent Salary &

reasonable hours. Fax resume to:
Law Office of Slade Neighbors 818 788 9290

or email sjnlaw@sbcglobal.net
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CIVIL LITIGATION PARALEGAL

Long Beach firm seeks a Civil Lit. Paralegal with
min. 3 yrs exp. Must have excellent research,
writing, organizational & verbal communication
skills. Environmental & Land Use law exp.
preferred but not req. We offer competitive
salaries & a full-range of benefits. Fax resume
with salary regmnts & writing sample to
562-216-4445 or e-mail to hvillegas@tmllp.com

SIGNING BONUS!! West LA plaintiff per-
sonal injury law firm is currently seeking an expdd
Litigation Paralegal.  Responsibilities include
propounding and responding to discovery, com-
municating with opposing counsel & clients, legal
research, writing mediation and arbitration briefs,
preparing trial documents, etc. Min 5 yrs exp req,
must be computer proficient. Exceptional pay,
benefits & working environment. Fax resume to
Office Manager at (310) 861-0554

PARALEGAL

Wanted: great opportunity for the right person.
Small premier westside boutique needs
business/family law paralegal - will train.
Friendly atmosphere. Send resume to:
mjbell@mglawcorp.com




