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Prepare Well, to Protect Company From Terminated Employees’ Suits

By Karen L. Gabler

More often than not, a terminat-
ed employee’s decision to file
a lawsuit against an employer results
from the way in which the employer
handled the termination, rather than
the fact of the termination itself. By
fully investigating an employee’s
performance, working with the
employee to improve as much as
possible, and fully preparing for an
inevitable termination, an employer
can avoid employmentrelated
disputes and ensure the smoothest
transition possible for the employee
and the company.

Employers considering whether to
terminate any employee should first
consider whether any alternative
option is available and appropriate.
Can the employee be demoted or
transferred? Would further training
be beneficial? Is there any hope or
expectation of improvement with
this employee?

If termination seems to be the
best option, consider whether the
employee’s file contains sufficient
documentation to support the ter-
mination. Is it consistent with prior
reviews? Has the supervisor com-
plied with all company policies and
agreements, such as employment

contracts, collective bargaining
agreements and progressive disci-
pline policies?

Employers also should review
whether the termination creates a
risk of an employment lawsuit. Have
other similarly situated employees
been treated differently, or has
this employee made complaints of
wrongdoing? Are there any ongo-
ing investigations related to this
employee?

Employers often find it easier to
lay off a difficult employee instead
of conveying a termination decision.
Unfortunately, using inaccurate ter-
minology can create more problems
than it solves.

Employers laying off an employee
must ensure that the position will
not be advertised or filled in the near
future. In a union or other contractu-
ally based situation, the employee
may be entitled to reinstatement af-
ter a layoff, even where the employer
intended to terminate the employee
without the right to return.

In some instances, altering the
structure of the termination can be
productive. Allowing an employee to
resign rather than being terminated
gives the employee an opportu-
nity to save face when speaking to
friends, colleagues and prospective
future employers. An employee who
has resigned voluntarily also cannot
collect unemployment insurance
benefits from the employer.

Even if the employee has re-
signed, it is important to retain all
performance and evaluation re-
cords. In the event of a subsequent
lawsuit, the employer then will be
able to defend against any claims on
the basis that the employee’s perfor-
mance warranted termination if no
resignation had occurred.

hen proceeding with the

termination or layoff, analyze
whether it would be useful to offer
a severance package. Severance
offers can enhance the departing
employee’s morale and provide a
financial bridge to the next position,
making it less likely that the employ-
ee will file suit or take other adverse
action out of panic or stress.

If a severance payment is to be
offered in any substantial amount,
the employer should require the
employee to execute an enforceable
release agreement. If no release is
executed, the severance payment
is a gift, rather than a severance.
Release agreements must contain
express terms to be enforceable in
California. Employers should obtain
legal advice from an experienced
employment law attorney before
using a release agreement.

Remember that release agree-
ments should state that the employ-
ee had the opportunity to seek legal
advice before signing the release
agreement and that the employee’s
visit to an attorney may lead to a
discussion of possible claims or
employer wrongdoing. Where the
severance to be paid is minimal, the
employer may choose to forgo the
protections of a release agreement
in the hopes that the employee will
move on without further dispute.

When offering a severance
package to a departing employee,
consider creative options beyond
a mere financial proposal. Many

employees desire a lump-sum cash
payment, but others would prefer
staggered payments to provide them
with payroll protection for some
time. Other employees may be inter-
ested in continued medical benefits,
outplacement services, the right to
retain company property such as
vehicles, cell phones and laptops, or
letters of reference to use in locating
alternative employment.

mployers proceeding with a termi-

nation should follow a number of
steps to ensure legal compliance and
ease of transition. First, comply with
any termination procedures listed
in your company handbook and all
stand-alone procedures. Check the
employment contract (if any) and
union requirements for additional
terms.

or reimbursed to the company. If
the company has an enforceable
confidentiality and nonsolicitation
agreement in place, provide a copy
of the agreement to the employee.
If no prior agreement was executed,
prepare one before the termination.
Consider whether to send a written
reminder of the agreement to the
employee’s next employer.

Prepare for security issues that
may arise as the employee is depart-
ing. Employers should escort the
employee to pack personal belong-
ings, delete the employee’s access to
the computer and telephone system,
and change administrative pass-
words used to access the system.
Building and office doors should be
rekeyed, even if the employee has
returned his or her set of keys.

Allow the employee to respond if desired, but
do not engage in argument or try to defend the

termination decision.

Confirm the amount of final
wages, unpaid expenses, commis-
sions, bonuses or other perks due
to the employee on the termination
date. Accrued but unused paid time
off (such as vacation, personal days
or floating holidays) also must be
paid at the time of termination, at the
employee’s final rate of pay. Review
any benefits due to the employee,
such as stock option rights, pensions
and retirement plans, or deferred
compensation, and review insurance
notification requirements.

If the employee owes money to
the employer in the form of pay
advances, overpayments, loans, ad-
vanced vacation or equipment that
has not been returned, prepare to
address repayment provisions with
the employee. Remember not to
withdraw any amounts due from the
employee’s final paycheck unless
the employee has agreed voluntarily
to the deduction in writing at the
time of termination.

If the employee possesses any com-
pany property, such as keys, parking
cards, cell phones, PDAs, laptops,
files, software, tools or other equip-
ment, arrange to have it returned

hen it is time to proceed with

the termination, meet with the
employee late in the day, preferably
on a Friday. Doing so provides some
privacy to the employee and avoids
unnecessary morale issues. At least
two managerial personnel should
attend the termination meeting to
witness any statements made and
information conveyed.

Spend no longer than 1520 min-
utes in the termination meeting.
Inform the employee of the basis
for the termination in a concise and
objective manner. Present any sup-
porting documents or memoranda.
Allow the employee to respond if
desired, but do not engage in argu-
ment or try to defend the termina-
tion decision.

Give the employee his or her
final paycheck and necessary
notifications (COBRA, 401K, Em-
ployee Development Department,
etc.). Remember to send COBRA
notification to the employee and to
each dependent directly, rather than
sending the information solely to
the employee. Collect any company
equipment in the employee’s posses-
sion. Have the employee acknowl-

edge the confidentiality agreement
and any other agreements continu-
ing beyond the date of termination.
Escort the employee to his or her of-
fice to pick up personal belongings
(have boxes available), then off the
premises.

After the employee’s departure,
document the termination with a
memorandum stating the parties
in attendance, the information con-
veyed and any response from the
employee. Document property ob-
tained from the employee, personal
items removed by the employee,
written notifications given to the
employee and agreements acknowl-
edged by the employee. In the
event of a subsequent employment
complaint, the documentation will
provide evidence of the termination
events.

f the employee is resigning,

conduct an exit interview to find
out the reasons for the employee’s
departure. Determine whether a
new job position has been accepted
and whether the new employer is a
competitor. Determine whether the
employee had any complaints. Fol-
low up immediately to investigate
any complaints of harassment or
wrongdoing, even though the em-
ployee already has left. Remember
that employers have an independent
duty to investigate complaints of
unlawful conduct in the workplace,
even if the employee is no longer
employed by the company.

Once the termination process is
complete, follow up with remaining
employees as well as with customers
of the company to do any necessary
damage control. Explain to continu-
ing employees in very limited terms
that the employee is no longer with
the company, but do not reveal pri-
vate information about the departed
employee except to those manage-
ment staff with a need to know.

Ensure that customers are reas-
signed to a remaining employee,
and schedule in-person meetings to
discuss the transition. Place a for-
warding message on the e-mail and
voice mail of a departed employee,
directing callers to someone who
can provide immediate alternative
service.

Employees taking over the ac-

count of a former employee should
introduce themselves to the cus-
tomer and provide reassurance that
continuing quality services will be
provided. Refrain from any gossip
about the former employee, even if
the customer was unhappy with that
person’s services. With key custom-
ers of the company, consider assign-
ing high-level personnel to handle
the transition. Offer customers dis-
counts for time spent in getting up to
speed while moving the account.

Assign one employee to handle
any post-termination issues or com-
munications. Remind employees
of the company’s policy not to give
employment references, and tell
employees where to direct requests
for information. Accept only written
requests for references, and respond
only in writing.

Keep a tickler system of employ-
ees eligible to return to the work-
place after a layoff. Retain employ-
ment records after the employee’s
departure. Monitor the employee’s
compliance with the terms of any
severance agreement, and follow
up on posttermination benefit ad-
ministration (COBRA, retirement
plans, etc.).

Contact legal counsel if any com-
plaint is received from the employee,
no matter how small. The employer’s
response to Employee Development
Department claims for unemploy-
ment compensation or complaints to
the Department of Fair Employment
and Housing can become evidence
in a subsequent wrongful-termina-
tion lawsuit; obtain legal advice
before submitting any description of
the employee’s performance or the
basis for termination to any state or
federal agency.

Handling a termination is never
pleasant for an employer or an
employee. By taking these steps,
however, employers can treat the
departing employee in a fair manner
and ensure the greatest protection
from potential disputes.

Karen L. Gabler, a partner in the
employment law group at Nordman
Cormany Hair & Compton in Ventura
County, specializes in the represen-
tation of management clients in all
aspects of employment law advice
and litigation.

CAREER SPOTLIGHT

DAILY JOURNAL CLASSIFIEDS

Associate Attorney-Beverly Hills
Plaintiffs’ practice (catastrophic injury, wrongful death, in-
surance bad faith) is seeking 5+ years experienced litigation
associate to handle cases from intake through trial. The
proven ability to operate effectively in a fast-paced environ-
ment while handling a demanding case load is essential.
Solid litigation history and law firm experience a
must. Competitive salary and benefits.

Fax resume to: 310-288-8373.

LITIGATION ASSOCIATE

Seeking construction/insurance coverage attorney with 5+
years litigation experience for Irvine law firm. Excellent
writing skills & strong academic background required.

Fax letter & resume to: (949) 251-1331.

ASSOCIATE

Encino law firm seeks associate with personal injury trial
experience. Criminal defense experience a plus. Must be
computer literate. Please fax resume to: 818-501-8138.

Commercial Litigator/In-House Position
Fortune 300 real estate service co. seeks attorney with 5 yrs
of judgment enforcement, state and/or bankruptcy court ex-
perience. Matching stock purchase and 401K plans. Fax re-
sume & minimum salary requirement to S. James, 949-622-
4104. EOE, Principals only.

REAL ESTATE PARALEGAL

Commercial real estate law firm in Irvine seeks a detail-ori-
ented real estate paralegal with excellent technical and or-
ganizational skills, ABA Certified, 5+ years of experience
with drafting real estate documents, formation, due dili-
gence and coordinating closings for complex real estate
transactions. Small, collegial atmosphere with competitive
salary and sophisticated projects.
Please submit resume, salary history and billing rate to:
Fax 949.261.1818
or email to: cortiz@grometlaw.com

LEGAL SECRETARY

Irvine firm seeks legal secretary with 3+ years
experience.
Resume and salary history to
ocedlaw@yahoo.com

LEGAL SECRETARY

Multi office PI litigation firm seeks experienced Legal Sec-
retary. Competitive salary and benefits package. Bilingual
Spanish mandatory; knowledge of court rules
& filing req.; proficient in WP 12; Legal Solutions & Aba-
cus. Please e-mail resume to: Isalas93552@yahoo.com

Litigation Attorney
Small Laguna Hills business litigation firm seeks 1-5 year
litigator with excellent research and writing skills. Fax
resume and salary requirements to (949) 598-5815

Atkinson, Andelson, Loya, Ruud & Romo is currently
seeking an experienced associate attorney for its Cerritos
office’s school facilities practice. The firm is particularly
interested in 3-6 year associates who have experience in
school facilities, construction law, or real estate transaction-
al work. Competitive salary and benefits program.
Forward resume, writing sample and salary requirements to:
Human Resources, 17871 Park Plaza Drive, Suite 200, Cer-
ritos, CA, 90703.

ATTORNEY

Calabasas and Palm Springs area Municipal Law Firm is
seeking attorneys with 3-5 years significant experience in
the areas of land use, planning and CEQA. Travel may be
required. Email resume to Peggy@gdqlaw.com

Over 4-year Associate
12-attorney redevelopment/public law firm is seeking ener-
getic, conscientious attorney with 4 plus years experience in
redevelopment and real estate transactions. Excellent ana-
lytical & writing skills required. Salary will be
commensurate with experience and qualifications.

Please send resume to: Kane Ballmer & Berkman
Attn: Hiring Partner
Fax 213-452-0172
Email HR@kbblaw.com

Corporate Associate
Seeking corporate transactions attorney for Irvine litigation
firm. Applicant should have 5+ years of corporate experi-
ence, excellent writing skills, strong academic background,
and member of CA State Bar. Position allows for lit.experi-
ence. Fax letter & resume to (949) 251-1331.

Paul, Plevin, Sullivan & Connaughton is seeking an asso-
ciate attorney with at least 3 years of defense side employ-
ment litigation experience. Must be proactive, team orient-
ed, client service centered and dedicated to excellence in
the practice of law.

Please email resume to Patty Marshall,

pmarshall@paulplevin.com

FAMILY LAW ATTORNEY

Large family law firm looking for a take charge experi-
enced attorney 3-5 years. Located in the Orange County
area. Please send resume to: Nancy, 714-573-2990.

SECURITIES ASSOCIATE

Edgerton & Weaver seeking an associate with 1-3 yrs. of
exp. Salary commensurate with exp. Resumes accepted

by email to: cweaver@edgertonweaver.com
No telephone calls.

SEGA

SEGA IN-HOUSE COUNSEL
Sega seeks in-house counsel to work as part of our
global legal team based in LA. 4-6 yrs exp in IP
related contract drafting: licensing, development,
publishing, and distribution agreements. Great
benefits, environ. & pay! Sound like more fun than
anything you are doing now? EOE.

Send resume to careers@segaentusa.com

Small Westside firm specializing in condominium & home-
owner association law seeks recent law school graduate for
transactional work & lit. Must have xInt. writing skills.
Word & Westlaw req. WP pref. Pls provide a writing sam-
ple along w/resume. 310.945.0281

Workers’ Comp Attorney
Admitted to California bar, wanted for national law firm ex-
panding its business in Riverside, CA. Heavy emphasis in
workers’ comp. with 5 or more years experience.

Send to attn: T. Joseph Seward, Cummings, McClorey,
Davis & Acho, P.L.C.: fax (734) 261-4510; e-mail:
tiseward@cmda-law.com

FAMILY LAW PARALEGAL

O.C. firm seeks exp. fam law paralegal, with good people
skills and excellent knowledge of forms & procedure. Com-
petitive salary & benefits. Fax resume to: 714-505-3006, or
email: garys@smithandsmith-law.com

Legal Secretary-Pasadena
Small congenial Ins. def. firm with litigation, motion, and
appellate practice seeks legal secretary with 5+ yrs. exp. for
full time position. Must be proficient in Word. Please
fax resume and sal req. to: (626) 628 2815.

LITIGATION PARALEGAL

Riverside Civil litigation firm needs paralegal minimum
8-10 years experience. Plaintiff P.I. medical malpractice
general civil litigation. Fax resume to: 951-343-3329.

PARALEGAL

Northridge office seeks paralegal needed for plaintiff’s in-
surance law firm. Exp. in the handling of long term disabil-
ity, health and life insurance claim denials is preferred.
Please e-mail resume with cover letter and salary req. to:
Ikantor@kantorlaw.net or fax to: 818-350-6253.

Mid-size downtown Los Angeles firm seeks legal secre-
tary with 3-5 years experience. Ideal candidate has strong
organization, time management and communication skills.
Knowledge of Word and state/local filing rules required.
Friendly, business casual environment with competitive
salary and excellent benefits. Fax or email resume with
salary history to (213)892-8322 or
DKounalis@sdmp.com.

Support Staff

OC law firm seeks Litigation Secretary/ Paralegal —
Civil/Construction Litigation; proficient in MSWord &
Legal Solutions. Must possess excellent organizational
skills, knowledge of litigation procedures & be able to han-
dle various tasks efficiently. Stable background. Salary
commensurate with exp.

Fax resume & salary reqs to (949) 215-5251

Claremont Insurance Defense Firm seeks paralegal
with a minimum of two years experience to summarize
medical records, respond to discovery and prepare Mo-
tions. Good writing skills required. Salary commensu-
rate with experience. Fax resumes to (909) 399-0645

RECEPTIONIST/LEGAL
ASSISTANT
Established Century City criminal defense firm seeks re-
ceptionist/legal assistant for position.
Fax resume to: 310-559-9802

LEGAL SECRETARY

Encino law firm seeks legal secretary with 3-5 years exp
preferably in collection/creditor remedies, proficient in
Corel & WordPerfect 12. Pease fax resume to:
818-501-2985, attn. M. Lina Wilbert.

LEGAL SECRETARY

F/T Lit Secy for insurance defense firm in Mission Valley.
Must be HS grad & have strong computer/typing skills, pre-
fer 2+ yrs exp. Flexible, enthusiastic team player with
excellent organizational/communication skills. Great work
environment & benefits, EOE. Fax resume with salary req.
to Kolleen Symmes (619) 280-4588 or email to
kolleen.symmes@farmersinsurance.com.

IMMIGRATION SPECIALIST

Requirements: 2-5 years experiences, Spanish, excellent
writing skills & team work required.
Please call 213-321-8665

HEALTHCARE

Fair Hearing Advocate with knowledge of Medi-Cal Rules
and Regulations. To screen Patients and assist them with
the appeals process. Complete position statements to

obtain favorable Decisions. Working with Administrative
Law Judges a plus. Fax Res: (818) 548-0696

e-mail: tpina@compspecinc.com
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